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The meaning of the Maxim, which requires a Separation of the De« 
partments of Power, examined and ateertained. 

Having reviewed the general fonn of the pro- 
posed government, and the general mass of power 
allotted to it ; I proceed to examine the particular 
structure of this government, and the distribution 
of this mass of power among its constituent parts. 

One of the principal objections inculcated by the 
more respectable adversaries to the constitution, is 
its supposed violation of the political maxim, that 
the legislative, executive, and judiciary departments, 
ought to be separate and distinct. In the structure 
of the federal government, no regard, it is said, 
seems to have been paid to this essential precaution 
in favour of liberty. The several departments of 
power are distributed and blended in such a manner, 
as at once to destroy all symmetiy and beauty of 
form ; and to expose some of the essential parts of 
the edifice, to the danger of being crushed by the 
disproportionate weight of other parts. 

No political truth is certainly of greater intrinsic 
value, or is stamped with the authority of more en- 
lightened patrons of liberty, than that on which 

y.BD.— VOL, II. B 
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the objection is founded. The accumulation of all 
powers, legislative, executive, and judiciary, in the 
same hands, whether of one, a few, or many, and 
whether hereditary, self-appointed, or elective, may 
justly be pronounced the very definition of tyranny. 
Were the federal constitution, therefore, really 
chargeable with this accumulation of power, or with 
a mixture of powers^ having a dangerous tendency 
to such an accumulation, no further arguments 
would be necessary, to inspire an universal repro- 
bation of the system. I persuade myself, however, 
that it will be made apparent to every one, that the 
charge cannot be supported, and that the maxim on 
which it relies, has been totally misconceived and 
misapplied. In order to form correct ideas on this 
important subject, it will be proper to investigate 
the sense, in which the preservation of liberty re- 
quires, that the three great departments of power 
should be separate and distinct. 

The oracle who is always consulted and cited on 
this subject, is the celebrated Montesquieu. If he 
be not the author of tins invaluable precept in the 
science of politics, he has the merit at least of dis- 
playing and recommending it most effectually to 
the attention of mankind. Let us endeavour, in 
the first place, to ascertain his meaning on this 
point. 

The British constitution was to Montesquieu, 
what Hojner has been to the didactic writers on epic 
poetry. As the latter have considered the work 
of the immortal bard, as the perfect model from 
which the principles and rules of the epic art were 
to be drawn, and by which all similar works were 
to be judged ; so this great political critic appears 
to have viewed the constitution of England as the 
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statidardy or to use liis own expression, as the mirror 
of political liberty ; and to have delivered, in the 
form of elementary truths, the several characteristic 
principles of that particular system. That we may 
be sure then not to mistake his meaning in this case, 
let us recur to the source from which the maxim was 
drawn. 

On the slightest view of the British constitution, 
we must perceive, that the legislative, executive, 
and judiciary departments, are by no means total- 
ly separate and distinct from each other. The exe- 
cutive magistrate forms an integral part of the le- 
gislative authority. He alone has the prerogative 
of making treaties with foreign sovereigns ; which, 
when made, have, under certain limitations, the 
force of legislative acts. All the members of the 
judiciary department are appointed by him ; can be 
removed by him on the address of the two houses 
of parliament, and form, when he pleases to consult 
them, one of his constitutional councils. One 
branch of the legislative department, forms also a 
great constitutional council to the executive chief; 
as on another hand, it is the sole depository of ju- 
dicial power in cases of impeachment, and is inves- 
ted with the supreme appellate jurisdiction, iu all 
other cases. The judges again are so far connected 
with the legislative department, as often to attend 
and participate in its deliberations, though not ad- 
mitted to a legislative vote. 

From these facts, by which Montesquieu was 
guided, it may clearly be infened, that in say- 
ing, " there can be; no liberty, where the legislative 
♦* and executive powers are united in the same i)er- 
" son, or body of magistrates ;" or, " if the power 
" of judging be not separated, from the legislative 
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« and executive powers," he did not mean lliat 
these departments ought to have no partial agency 
in, or no control over the acts of each other. His 
meaning, as his own words import, and still more 
conclusively illustrated by the example in his eye, 
can amount to no more than this, that where the 
whole power of one department is exercised by the 
same hands which possess the whole power of another 
department, the fundamental principles of a free 
constitution are subverted. This would not have 
been the case in the constitution examined by him, 
if the king, who is the sole executive magistrate, 
had possessed also the complete legislative power, 
or the supreme administration of justice ; or if the 
entire legislative body, had possessed the supreme 
judiciary, or the supreme executive authority. — 
This, however, is not among the vices of that con- 
stitution. The magistrate, in whom the whole ex- 
ecutive power resides, cannot of himself make a law, 
though he can put a negative on every law; nor 
administer justice in person, though he has the ap- 
pointment of those who do administer it. The 
judges can exercise no executive prerogative, tliough 
they are shoots from the executive stock, nor any 
legislative function, though they may be advised 
with by the legislative councils. The entire legisla- 
ture can perform no judiciary act ; tJiough by the 
joint act of two of its branches, the judges may be 
removed from their offices; and though one of its 
branches is possessed of the judicial power in the 
last resort. The entire legislature again can exer- 
cise no executive prerogative, though of one its 
branches* constitutes the supreme executive ma- 
gistracy; and another, on the impeachment of a 

♦ The King. 
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tliiid, can tiy and condemn all the saboidinate of* 
ficers in the executive department. 

The reasons on which Montes^eu grounds his 
maxim, are a further demonstration of his meaning. 
«« When the legislative and executive powers are 
<< united in the same person or body/* says he, 
«« there can be no liberty, because apprehensioiis 
<* may arise lest the same monarch or senate should 
«* enact tyrannical laws, to execute them in a tyran- 
« nical manner." Again, « Were the power of 
♦* judging joined with the legislative, the life and 
** liberty of the subject would be exposed to arbi- 
** trary control, for the judge would then hethele* 
** gisiator. Were it joined to the executive power, 
*« the judge might behave with all the violence of 
«« an oppressor.** Some of these reasons are more 
fully explained in other passages ; but briefly stated 
as they are here, they" sufficiently establish the 
meaning which we have pul; on this celebrated max- 
im o£ this celebrated author. 

If we look into the constitutions of the severed 
states, we shall find, notwithstanduig the emphat* 
ical, and in sdme instances, the unqualified terms 
in which this axiom has been laid down, that there 
is not a single instance in which the several de« 
partments of power have been kept absolutely se- 
parate and distinct. New-Hampshire, whose con- 
stitution was the last formed, seems to have been 
fully aware oi the impossibility and inexpediency 
of avoiding any mixture whatever of these depart- 
ments; and has qualified the €k>ctrine by declaim 
ing, " that the legislative, executive, and judiciaiy 
« powers, ought to be kept as separate from, and 
« independent of each other, as the nature of a free 
*' gooernmeia wiU admk; or as is consistent with thpf 
rzD,'— vol. n. c 
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** chain of connexiouj that bhids the whole falnic of 
" the constitution in one iJidissoluble bond of unity and 
♦< amity.'*^ Her constitution accordingly mixes these 
departments in several respects. The senate, which 
is a branch of the legislative department, is also a 
judicial tribunal for the trial of impeachments. The 
president, who is the head of the executive depart- 
ment, is the presiding member also of the senate; 
and besides an equal vote in all cases, has a casting* 
vote in case of a tie. The executive head is him- 
self eventually elective every year by the legisla- 
live department; and this council is every year 
chosen by and fix)m the members of the same de- 
parlment. Several of the officers of state are also 
appointed by the legislature. And the members 
of the judiciary department, are appointed by the 
executive department. 

The constitution of Massachusetts has observed 
a sufficient, though less jpointed caution, in expres- 
sing this fundamental article of liberty. It declares, 
*« that the legislative department shall never exer- 
" cise the executive and judicial powers, or either 
*' of them : The executive shall never exercise the 
*' legislative and judicial powers, or either of them : 
" The judicial shall never exercise the legislative 
« and executive powers, or either of them." This 
declaration corresponds precisely with the doctrine 
of Montesquieu, as it has been explained, and is 
not in a single point violated by the plan of th^ 
convention. It goes no fuither, than to prohibit 
any one of the entire departments, from exercising 
the powers of another department. In the very 
constitution to which it is prefixed, a partial mixture 
pf powers has been admitted. The executive ma- 
gistrate has a qualified negative on the legislative 
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body; and the senate, which is a part of the legis* 
lature, is a ccHirt of impeachment for members both 
of the executive and judiciary departments. The 
members of the judiciary department again, are ap- 
pointable by the executive department, and remove- 
able by the same authority, on the address of the 
two leq^slalive branches. Lastly, a number of the 
officers of government, are annually appointed bj 
the legislative department. As the appointment to 
offices, particularly executive offices, is in its nature 
an executive function, the compilers of the consti- 
tution have in this last point at least, violated the 
rule established by themselves. 

I pass over the constitutions of Rhode-Island tod 
Connecticut, because they were formed prior to the 
revolution; and even before the principle under 
examination, had become an object of political a1^ 
tention. 

The constitution of New- York contains no de* 
claration on this subject ; but appears very clearly 
to have been framed with an eye to the danger, of 
in^>roperly blending the different departments. It 
gives, nevCTtheless, to the executive magistrate a 
partial control over the legislative department; and 
what is more, gives a like control to the judiciary 
department, and even blends the executive and ju- 
diciary departments in the exercise of this control. 
In its council of appointment, members of the le- 
gislative, are associated with the executive author- 
ity, in the appointment of officers, both executive 
and judiciary. And its court for the trial of im- 
peachments and correction of errors, consists of one 
branch of the legislature, and the principal mem- 
bers of the judiciary department. 

The constitution of New-Jersey, has blended the 



9 THE FEDERALIST. 

different powers of government more than any of 
the preceding. The governor, who is the executive 
magistrate, is appointed by the legislature, is chan- 
cellor, and ordinaiy, or surrogate ; is a member of 
the supreme court of appeals, and president with a 
casting vote, of one of the legislative branches. The 
same legislative branch acts again as executive 
council of the governor, and with him constitutes 
the court of appeals. The members of the judi» 
clary department are appointed by the legislative 
department, and removeable by one branch of it, on 
the impeachment of the other. 

According to the constitution of Pennsylvania '^^t 
the president, who is head of the executive depart*^ 
ment, is annually elected by a vote in which the 
legislative department predcuninates. Jn conjunc- 
tion with an executive council, he appoints the 
members of the judiciary department, and forms M 
court of impeachments for trial of all officers, judi- 
ciary as well as executiva The judges of the sijt* 
preme court, and justices of the peace, seem also to 
be removeable by the legislature ; and the executire 
power of pardoning in certain cases to be referred 
to the same department. The members of the ex- 
ecutive council are made £x officio justices of peace 
throughout the state. 

In Delaware*, the chief executive magistrate is 
annually elected by the legislative department. The 
speakers of the two legislative branches are vice- 
presidents in the executive department. The ex- 
ecutive chief, with six others, appointed three by 
each of the legislative branches, constitute the su- 
preme court of appeals : He is joined with the le- 
S^islative department in the appointment of the other 

* The eoAfttitntiOAs of these stages bftre been since altered^ 
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judges. Throughout the «tate, it appears that the 
members of the legislature may at the same time be 
justices of the peace. In this state, the toembers 
of one branch of it are ex officio justices of the 
jpesLce ; as are also the members of the eiecutive 
councU. The principal officers of the executive' 4o- 
partment are appointed by the legislative; and one 
branch of the latter forms a court of impeachments. 
All officers may be removed on address of the legis- 
lature. 

Maryland has adopted the maxim in the most un- 
qualified terms; declaring that the legislative, ex- 
ecutive, and judicial powers of government, oughtr 
to be for ever separate and distinct from each^>Aer« 
Her constitution, notwithstanding, makes the ex- 
ecutive magistrate appointable by the liegblative de- 
partment ; and the members of the judiciary, by the 
executive department. 

The language of Virginia is still more pointed on 
this subject. Her constitution declare, " that the 
*♦ legislative, executive, and judiciary departments, 
** shall be separate and distinct ; so that neither ex- 
" ercise the powers properly belonging to the other; 
♦* nor shall any person exercise the powers of more 
<< than one of them at the same time ; except that 
« the justices of county courts shall be eligible to 
** either house of assembly.-' Yet we find not only 
this express exception, with respect to the meiiibers 
of the inferior courts; but that the chief magis- 
trate, with his executive councU, are appointable 
by the legislature ; that two members of the latter, 
are triennially displaced at the pleasure of the le- 
gislature; and that all the principal officers, both 
executive and judiciary, are filled by the same de- 
partment. The executive prerogative of pardoning, 

c2 
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t)80, is one case vested in the legislative depait* 
meat. 

The eojistitutiou of North-Carolina, which de- 
^laipes, ^^ that the legislative, executive, and sur 
^ pfeme judicial powers of government, ought to 
** be Sot ever separate and distinct from each other," 
refers at the same time to the legislative depart- 
Oient, the appointment not only of the executive 
chief, but all the principal officers within both that 
and the judiciary department. 

In South'Carolina, the constitution makes the ex- 
ecutive magistracy eligible by the l^pblative ddr 
partment. It gives to the latter, also, the appoint* 
mettt of the members of the judiciary department|^ 
including even justices of the peace and sheriJQ^; 
and the appointment of officers in the executive de« 
pactment, down to captains in the army and navy^of 
the state. 

In the constitution of Geoirgia, it is declared, that 
« the l^islative, executive, and judiciary departments, 
<< shall be separate and distinct, so that neither exercise 
*^ the powers properly belonging to the other." Yet 
we find that the executive department is to be fil* 
led by appointments of the legislature ; and the ex- 
ecutive prerogative of pardoning, to be finally ex- 
crciaed by the same authority. Even justices of 
the peace, are to be appointed by the legislature. 

In citing these cases, in which the legislative, ex- 
ecutive» and judiciary departments, have not been 
liept totally sepamte and distinct, I wish not to be 
j^garded as an advocate for the particular organi* 
2sations of the several state government. I am ftil«^ 
ly aware, that ajoaong the many excellent princi* 
pies which they exemplify, they carry strong' maris 
9f die hasten and still stroz^er of the inexperience^ 
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imder wliicli they were framed. It is but too ob- 
vious, that, in 3ome instances, the fundamental prin* 
ciple undei consideration, has been violated by too 
g^eat a mixture, and even sui actual consolidation 
of the different powers ; and that in no instance ha^ 
a competent provision been made for maintaining 
in practice the separation delineated on paper* 
What •! have wished to evince is> that the charge 
brought against the proposed constitution, of vio* 
lating a sacred maxim of free government, is war- 
ranted neither by the real meaning annexed to that 
maxim by its author, nor by the sense in which it has 
}iitherto been understood in America. This interr 
csting subject will be resumed in the ensuing pa- 
per. 

PUBLItJS- 
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"Hie Itme Siiljeet «oiitiiMi«d« -with a View to the mea&s of ^yin$ ef- 
ficacy in I^ctiee to that Maxim. 

IT was shown in the last paper, that the political 
apothegm there examined, does not require that the 
l^^lative, executive, and judiciary departments, 
should be wholly unccmnected with each other. I 
shall undertoke in the next place to show, that un- 
less these departments be so &r c<Hmected and blen- 
ded, as to give to each a constitutional control over 
the otherS) the degree of separation which the m^x^ 
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Im requires, as essential to a free govemm^it, caa 
never in practice be duly maintained. 

It is agreed on all sides, that the powers proper- 
ly belonging to one of the departments, ought not to 
be directly and completely administered by either 
of the other departments. It is eqtially evid^it, 
that, in reference to each other, neither c^ them 
ought to possess, directly or indirectly, an over-ru- 
liug influence in the administration of their respec- 
tive powers. It will not be denied, that power is 
of an encroaching nature, and that it ought to be 
effectually restrained from passing the limits assign- 
cd to it. After discriminating, therefore, in theory, 
the several classes of power, as they may in their 
nature be legislative, executive, or judiciary; the 
next, and most dif&cult task, is to provide some prac- 
tical security for each, against the invasion of the 
others. What this security ought to be, is the great 
problem to be solved. 

Will it be sufficient to mart, with precision, the 
boundaries of these departments, iU the constitution 
of the goverimient, and to trust to these parchment 
barriers against the encroaching spirit of power? 
This is the security which appears to have bee» 
principally relied on by the compilers of most of 
the American constitutions. But experience assures 
us, that the efficacy of the provision has-been great- 
ly over-rated; and that some more adequate de- 
fence is indispensably necessary for the more feeble 
against the more powerful members of the govern- 
ment. The legislative department is everywhere 
extending the sphere of its activity, and drawing all 
power into its impetuous vortex. 

The founders of our republics have so much me- 
rit for the wisdom which they have displayed, that 
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no task can be less pleasing, than that of pointing 
•ut the errors into which they have fajlen. A res- 
pect for truth, however, obliges us to remark, that 
they seem never for a moment to have turned their 
eyes from the danger to liberty, from the overgrown 
and all-grasping prerogative of an hereditary ma^ 
gistrate, supported and fortified by an hereditary 
branch of the legislative authority. They seem ne* 
-vet to have recollected the danger from legislative 
usurpations, which, by assembling all power in the 
same hands, must lead to the same^ tyranny as is 
threatened by executive usurpations. 

In a government, where niunerous and extensive 
prerogatives are placed in the hands of an heredita* 
7y monarch, the executive department is very jusl- 
ty regarded as the soiuoe of danger, and watched 
with all the jealousy which a zeal for liberty ought 
to Inspire. In a democracy, where a multitude of 
peo|^e exercise in person the legislative functions, 
and ave continually exposed, by their incapacity fbc 
regular deliberation and, concerted measures, to the 
^ambitious intrigues of their executive magistrates, 
tyranny may well be apprehended on some favour- 
able emergency, to start up in the same quarter.. 
But in a representative republic, where the execu- 
tive magistracy is carefully limited, both in the ex- 
tent and the duration of its power ; and where the 
legislative power is exercised by an assembly, 
which is inspired by a supposed influence over the 
people, with an intrepid confidence in its own 
strength ; which is sufficiently numerous to feel all 
the passions which actuate a multitude ; yet not 
so numeroiis as to be incapable of pursuing the 
objects of its passions, by means which reason 
prescribes; it is against the enterprising ambitiom 
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of this department, that the people ought to n* 
dulge all their jealousy, and exhaust all their pre- 
eautions. 

The legislative department, derives a superiority 
in our governments, from other circumstances. Its 
constitutional powers being at once more extensive, 
and less susceptible of precise limits, it can with 
the greater facility, mask under complicated and 
indirect measures, the encroachments which it makes, 
on the co-ordinate departments. It is not unfre- 
quently a question of real nicety in legislative bo- 
dies, whether the operation of a particular measure 
will or will not, extend beyond the l^islative 
sphere. On the other side, the executive power be- 
ing restrained within a narrower compass, and be> 
ing more simple in its nature ; and the judiciaiy be- 
ing described by land-marks, still less uncertain, 
projects of usurpation by either of these depart- 
ments, would immediately betray and defeat them- 
selves. Nor is this all : As the legislative depart- 
ment alone has access to the pockets of the people, 
and has in some constitutions full discretion, and 
in all, a prevailing influence over the pecuniary re- 
wards of those who fill the other departments ; a 
dependence is thus created, in the latter which gives 
still greater facility to encroachments of the former. 

I have appealed to our own experience for the 
truth of what I advance on this sulgect. Were 
it necessary to verify this experience by particular 
proofs, they might be multiplied Mrithout end. I 
might collect vouchers in abundance from the re- 
cords and archives of every state in tJie union. But 
as a more concise, and at the same time, equally sar 
tisfactory evidence, I will refer to the example of 
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two states, attested by two unexceptionable au- 
thorities. 

The first example is that of Virginia, a state which, 
as we have seen, has expressly declared in its con- 
stitution, that the three great departments ought not 
to be intermixed. The autliority in support of it is 
Mr. Jefferson, who besides his other advantages for 
remarking the operation of the government, was 
himself the chief magistrate of the state. * In order 
to convey fully the ideas with which his experience 
had impressed him on this subject, it will be ne- 
cessary to quote a passage of some length from his 
very interesting ** Notes on the state of Virginia." 
{p. 195.) " All the powers of government, legisla- 
" tive, executive, and judiciary, result to the le- 
*' gislative body. The concentrating these in the 
^ same hands, is precisely the definition of despotic 
" government. It will be no alleviation that these 
*' powers will be exercised by a plurality of hands, 
« and not by a single one. One hundred and seven- 
«* ty-three desists, would surely be as oppressive as 
** one. Let those who doubt it, turn their eyes on 
« the republic of Venice. As little will it avail us 
« that they are chosen by oursehes. An elective 
** despotism was not the government we fought for ; 
** but one which should not only be founded ou 
« free principles, but in which the powers of govem- 
«< ment should be so divided and balanced among 
<< several bodies of magistracy, as that no one could 
<' tmnscend their legal limits, without being effec* 
" tually checked and restrained by the others. For 
'< this reason, that convention which passed the or- 
* dinance of government, laid its foundation on this 
** basis, that the legislative, executive, and judiciary 
^ departments, should be separate and distinct, so 
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** that no person should exercise the powen of mMC 
<< than one of them at the same time. But no bar-' 
** net was provided between these several powers* The 
" judiciary and executire members were left depen- 
<< dent on the legislative for their subsistence in 
<* ofiicey and some of them for their c<mtinuiyci.ce in 
« it. If, therefore, the legislature assumes exeeu- 
*« tive and judiciary powers, no opposition is likely 
•* to be made; nor if made, can be effectual; be^ 
•* tause in that case, they may put their proceedings 
♦« into the form of an act of assembly, which will 
« render them obligatory on the other branches. 
« They have accordingly, in many instances, decided 
♦^ rights which should have been left to judiciary 
« controversy ; and the direction of the executive^ dur- 
•« ing the whole time of their session^ is becoming ha- 
" bitual and familiar.^* 

The other state which I shall take for an exam- 
ple, is Pennsylvania; and the other authority the 
council of censors which assembled in the years 1783 
and 1784. A part of the duty of this body, as marked 
out by the constitution, was " to iaquire whether 
" the constitution had been preserved inviolate in 
** every part; and whether the legislative and ex- 
" ecutive branches of government, had performed 
** their duty as guardians of the people, or assumed 
** to themselves, or exercised other or greater pow- 
" ers than they are entitled to by the constitution.** 
In the execution of this trust, thie council were ne^ 
cessarily led to a comparison, of both the legisla- 
tive and executive proceedings, with the constitn* 
clonal powers of these departments : and from the 
facts enumerated, and to the truth of most of which 
both sides in the council subscribed, it appears that 
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the constitution had b^u flagrantly yiolated by the 
legislatiure in a variety of important instances. 

A great number of laws had been passed, viola* 
ting, without any apparent necessity, the rule requir-t 
ing that all bills of a public nature shall be pre- 
viously printed for the consideration of the people ; 
although this is one of the precautions chiefly re- 
lied on by the constitution, against improper acts of 
the legislature. 

The constitutional trial by jury had been violated; 
and powers assumed, which had not been delegated 
by the constitution. 

Executive powers had been usurped. 

The salaries of the judges, which the constitution 
expressly requires to be fixed, had been occasionally 
varied ; and cases belonging to the judiciary depart- 
ment, frequently drawn within legislative cognizance 
and determination. 

Those who wish to see the several particulars fall- 
ing under each of these heads, may consult the 
journals of the council which are in print. Some of 
them, it will be found, may be imputable to pecu- 
liar circumstances connected with the war: But 
the greater part of them, may be considered as 
the spontaneous shoots of an ill-constituted govern- 
ment. 

It appears also, that the executive department had 
not been innocent of frequent breaches of the con- 
stitution. There are three observations, however, 
which ought to be made on this head. First. A 
great proportion of the instances, were either imme- 
diately produced by the necessities of the war, or re- 
commended by congress or the commander iu chieL 
Seconds In most of the other instances, tliey con- 
formed either to the declared or the known senti- 
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ments of tlie legislative department* Third. The 
executiye department of Pennsylvania is distinguisli- 
ed from that of the other states, by the number of 
members composing it. In this respect it has as 
much affinity to a legislative assembly, as to an ex- 
ecutive council. And being at once exempt from 
the restraint of an individual responsibility for the 
acts of the body, and deriving confidence from mu- 
tual example and joint influence ; unauthorized m^i- 
sures would of course be more freely hazarded, than 
where the executive dq[)artment is administered by a 
single hand, or by a few hands. 

The conclusion which I am warranted in drawing 
from these observations is, that a mere demarkation 
on parchment of the constitutional limits of the se- 
veral departments, is not a sufficient guard against 
those encroachments which lead to a tyrannical coiif 
centration of all the powers of government in the 
same hands* 

PUBLIUS. 



NUMBER XLIX. 

9r MB, HAMILtON* 

The tame Snljeet eontinTied, with the stme Vieir. 

The author of the " Notes on the state of Vir- 
«* ginia," quoted in the last paper, has subjoined to 
that valuable work; the draught of a constitution, 
which had been prepared in order to be laid before 
a convention expected to be called in 1783, by the 
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legislature, for the establisluoent of a constitutioii 
for that commonwealth. The plan, like every thing 
from the same pen, marks a turn of thinking ori- 
ginal, comprehensive, and accurate ; and is the more 
worthy of attention, as it equally displays a fervent 
attachment to republican government, and an en- 
lightened view c^ the dangerous propensities against 
which it ought to be guarded. One of the pr ecau- 
lions which he prcqposes, and an which he appears 
ultimately to rely as a palladium to the weaker de* 
. partments of power, against the invasions of the 
stronger, is perhaps altogether his own, and as it 
immediately relates to the subject of our present in- 
quiry, ought not to be overlooked. 

His proposition is, « that whenever any two of 
«< the three branches of government shall concur in 
" opinion, each by the voices of two thirds of their 
^ whole number, that a convention is necessary for 
*\ altering the constitution, or correcting breaches of 
*< *, a convention shall be called for the purpose.*^ 

As the people are the oidy legitimate fountain of 
power, and it is from them that the constitutional 
charter, under which the several branches of go« 
vemment hold their power, is derived ; it seems 
strictly consonant to the republican theory, to recur 
to the same original authority, not only whenever 
it may be necessary to enlarge, diminish, or new* 
model the powers of government ; but also when- 
ever any one of the departments may commit en- 
croachments on the chartered authorities of the 
others. The seveial departments being perfectly 
co-ordinate by the terms of their common commis- 
sioD, ndther of them, it is evident, can pretend to 
an exclusive or sui>erior right of settling the boun- 
daries between thdr respective powers; and how 
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are the encroaclmients of the stronger to be preveo? 
ted, or the wrongs of the weaker to be redressed, 
without an appeal to the people themselves ; who, 
as the grantors of the commission, can aloae de- 
clare its true meaning, and enforce its obserr- 
ance?. 

There is certainly great force in this reasoning, 
and it must be allowed to prove, that a constitution- 
al road to the decision of the people, ought to be 
jnarked out, and kept open, for certain great and ex- 
traordinary occasions. But there appear to be in* 
superable objections against the proposed recurrence 
to the people, as a provision in all cases for keeping 
the several departments of power within their con- 
stitutional limits. 

In the first place, the provision does not reach the 
case of a combination of two of the departments, 
against a third. If the legislative authority, which 
possesses so many means of operating on the motives 
of the other departments, should be able to gain to 
its interest either of the others, or even one third of 
its members, the remaining department could derive 
no advantage from this remedial provision. I do 
not dwell, however, on this objection, because it 
may be thought to lie rather against the modifica- 
tion of the principle, than against the principle 
itself. 

In the next place, it may be considered as an ob- 
jection inherent in the principle, that, as every ap- 
peal to the people would carry an implication of 
some defect in the government, frequent appeals 
would, in a great measure, deprive the government 
of that veneration which time bestows on every 
thing, and without which perhaps the wisest and 
freest governments would not possess the requisite 
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^t^bility. If it be true that all govemments rest oa 
opinion, it is no less true, that the strength of opin- 
ion in each individual^ and its practical influence 
on hi^ conduct, depend much on the number which 
lie supposes to have entertained the same opinioD. 
The reason of man, like man himself, is tLmid and 
cautious, when left alone; and acquires firmness 
and confidence, in proportion to the number with 
which it is associated. When the examples, which 
fortify opinion, are ancient, as well as numerous, 
they are known to have a double eJSect. In a na* 
tion of philosophers, this consideration ought to be 
disregarded. A reverence for the laws, would be 
sufficiently inculcated by the voice of an enlightened 
reason. But a nation of philosophers, is as little to 
be expected, as the philosophical race of kings wish* 
ed for by Plato. And in every other nation, the 
most rational government will not find it a super- 
fluous advantage to have the prejudices of the com- 
mum^ 0a its side. 

The danger of disturbing the public tranquillity^ 
bjT interesting too strongly the public passions, is a 
9tiU more serious objecti(m against a frequent refer- 
ence of constitutional questions, to the decision of 
the whole society. Notwithstanding the success 
which has att^Kied the revisions of our established 
forms of government, and which does so much ho- 
iHMur to the virtue and intelligence of the people of 
America, it must be confessed, that the experiments 
ire of too ticklish a nature to be unnecessarily mul- 
tiplied. We are to recollect, that all the existing 
constitutions were formed in the midst of a danger 
which repressed the passions most unfriendly to or- 
der and concord ; of an enthusiastic confidence of 
the peq?le in their patriotic leaders, which stifled 
J) 2 
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the ordinary diversity of opinions on great national 
questions ; of an universal ardour for new and oppo- 
site forms, produced by an universal resentment and 
indignation against the ancient government; and 
whilst no spirit of party, connected with the changes 
to be made, or the abuses to be reformed, could min- 
gle its leaven in the operation. The future situa- 
tions in which we must expect to be usually placed, 
do not present any equivalent security against the 
danger which is apprehended. 

But the greatest objection of all is, that the de- 
cisions which would probably result from such ap- 
peals, would not answer the purpose of maintaining 
the constitutional equilibrium of the government. 
We have seen that the tendency of republican go- 
vernments is, to an aggrandizement of the legisla- 
tive, at the expense of the other departments. The 
appeals to the people, therefore, would usually be 
made by the executive and judiciary departments. 
But whether made by one side or the other, would 
each side enjoy equal advantages on the trial ? Let 
us view their different situations. The members of 
the executive and judiciary departments, are few in 
number, and can be personally known to a small part 
only of the people. The latter, by the mode of 
their appointment, as well as by the nature and per- 
manency of it, are too far removed from the people 
to share much in their prepossessions. The former 
are generally the objects of jealousy ; and their ad- 
ministration is always liable to be discoloured and 
rendered unpopular. The members of the legisla^ 
tive department, on the other hand, are numerous. 
They are distiibuted and dwell among the people at 
large. Their connexions of blood, of friendship^ 
and of acquaintance^ embrace a great proportion oi 
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tbe Biost influential part of the society. The nature 
of their public trust implies a personal weight with 
the pec^Ie, and that they are more immediately the 
confidential guardians of their rights and liberties. 
With these advantages, it can hardly be supposed, 
that the adverse party would have an equal chance 
for a favourable issue. 

But the legislative party would not only be able 
to plead their cause most successively with the peo- 
ple : They would probably be constituted themselves 
the judges. The same influence which had gained 
them an election into the legislature, would gain 
them a seat in the convention. If this should not 
be the case with all, it would probably be the case 
with many, and pretty certainly with those leading 
characters, on whom every thing depends in such 
bodies. The convention, in short, would be com- 
posed chiefly of men who had been, who actually 
were, or who expected to be, members of the de- 
partment whose conduct was arraigned. They would 
eonsequently be parties to the very question to be 
decided by them. 

It might, however, sometimes happen, that ap« 
peals would be made under circumstances less ad- 
verse to the executive and judiciary departments. 
The usurpations of the legislature might be so fla- 
grant and so sudden, as to admit of no specious co- 
louring. A strong party among themselves might 
take side with the other branches. The executive 
power might be in the hands of a peculiar favour* 
ite of the people. In such a posture of things, the 
public decision might be less swayed by prepos- 
sessions in &vour of the legislative party. But 
still it could never be expected to turn on the true 
merits of the questios. It ifould inevitably be con 
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nectecl with the spirit, of parties pre^xistiiig;, qi 
springing out of the question itself. It would be 
connected with persons of distinguished character^ 
^d extensive influence in the community. It 
would be pronounced by the very men who had 
been agents in» or exponents of the measuit^» to 
which the decision would relate. The pmsions% 
therefore, not ihereasonf of the public, would sit 
in judgment But it is the reason of the publie 
alone, that ought to control and regulate the go- 
Ternment. The passions ought to be controlled 
and regulated by the govemmait. 

We found in the last pap^, that mere declarations 
in the written constitution, are not sufficient to re- 
strain the several departments within their legal 
limits. It appears in this, that occasional appeals 
to the people, would be neither a proper, nor an ef- 
fectual provision, for that purpose* How far the 
provisions of a diflerent nature contained in the 
plan above quoted, might be adequate, I do not exr 
amine. Some of them are unquesticmably jEMjmded 
on sound political principles, and all of them ar«^ 
framed with singular ingenuity and precision. 

PUBLIUS. 



NUMBER L. 

jr MR, nAHILtOHf. 

The same Subject eontinued, iriUi Uie itme View. 

It may be contended, perhaps, that instead of 0€^ 
eanonal appeals to the people, which are liable 
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to the objections urged against them, periodical ap- 
peals are the proper and adequate means of prevent- 
ing and correctitig infractions of the constitutiotu 

It will be attended to, that in the examination of 
these expedients, I confine myself to their aptitude 
for enforcing the constitution, by keeping the sever- 
al departments of power within their due bounds ; 
without particularly considering them, as provisions 
for altering the constitution itself. In the first view, 
appeals to the people at fixed periods, appear to be 
nearly as ineligible, as appeals on particular occa- 
sions as they emerge. If the periods be separated 
by short intervals, the measures lo be reviewed and 
rectified, will have been of recent date, and will be 
eonnected with all the circumstances which tend 
to vitiate and pervert the result of occasional revi- 
sicms. If the periods be distant txom each other, the 
same remark will be applicable to all recent mea^ 
sures ; and in proportion as the remoteness of the 
others may favour a dispassionate review of them, 
this advantage is inseparable from inconveuiencies 
which seem to counterbalance it. In the first place^ 
a distant prospect of public censure would be a ve- 
ry feeble restraint on power from those excesses, to 
which it might be urged by the force oi present mo- 
tives. Is it to be imagined, that a legislative aa* 
sembly, consisting of a hundred or two hundrecl 
members, eagerly bent on some favourite object, 
and breaking through the restraints of the constitu- 
tion in pursuit of it, would be arrested in their ca- 
reer, by considerations drawn from a censorial re- 
vision of their conduct at the future distance of 
ten, fifteen, or twenty years? In the next place, the 
abuses would often have completed their mischie- 
vous effects, before the remedial provision irotUil 
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be applied. And in the last place, where this mighl 
not be the case, they would be of loag standingi 
would have taken deep root, and would not easily 
be extirpated. ' 

The scheme of revising the constitution, in order 
to correct recent breaches of it as well as for other 
purposes, has been actually tried in one of the 
states. One of the objects of the council of censors, 
which met in Pennsylvania, in 1783 and 1784, was, 
as we have seen, to inquire " whether the consti- 
<* tution had been violated; and whether the legis* 
^ lative and executive departments had encroach- 
^* ed on each other." This important and novd 
experiment in politics, merits, in several points of 
view, very parUeular attention. In some of thea 
it may, perhaps, as a single experiment, made un- 
der circumstances somewhat peculiar, be thought 
to be not absolutely conclusive. But, as applied to 
the case under consideration, it involves some iac^ 
which I venture to remark, as a complete and satis^ 
factory illustration of the reasoning which I have 
employed. 

First. It appears, from the names of the gentle- 
men who composed tlie council, that some, at leasts 
of its most active and leading members, had also 
been active and leading characters in the parties 
which pre-existed in the state. 

Second. It appears that the same active and lea- 
ding members of the council, had been active and 
influential members of the legislative and executive 
branches, within the period to be reviewed; and 
even patrons or oppon^its of the very measures to 
be thus brought to the test of the constitution.-^ 
Two oi the members had been vice-piesidents of 
the 8tate> and several others meBibeis of the execn* 
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tive couBcil within the seven preceding yeara.—* 
One of th^n had been speaker, and a number of 
others, distinguished members of the legislative as* 
dembly, withm the same period. 

Third. Every page of their proceedings witness^ 
es the effect of all these circumstances on the tem<« 
per of their deliberations. Throughout the contin« 
uance of the council, it was split into two fixed and 
violent parties. The fact is acknowledged and la- 
mented by themselves. Had this not been the case, 
the face of their proceedings exhibits a proof equal- 
iy satisfactory. In all questions, however unimpor- 
tant in themselves, or unconnected with each other, 
the same names stand invariably cc^atrasted on the 
opposite columns. Every unbiassed observer, may 
infer without dangar of mistake, and at the same 
time, without meaning to reflect on either party, 
or any individuals of eithev party, that unfortunate- 
ly passion^ not reason^ must have presided over their 
decisions. When men exercdse their reason cool- 
ly and freely, on a variety of distinct questions^ 
they inevitably fall into different opinions on some 
of them. When they are governed by a conunon 
passion, their opinions, if they are so to be called, 
will be the same. 

Fourth. It is at least problematical, whether the 
decisions of this body do not, in several instances^ 
misconstrue the limits prescribed for the legislative 
and executive departments, instead of reducing and 
limiting them within their constitutional places. 

Fifth. I have never understood that the deci- 
sions of the council on constitutional questions, 
whether rightly or erroneously formecl, have had 
any effect in varying the practice founded on legis- 
lative constructions. It even appears, if I mistake 
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not, that in one instance, the cotemp<»rary legisla- 
tare denied the constructions of the council, and 
actually prevailed in the contest. 

This censorial body, therefore, proves at the 
same time, by its researches, the existence of the 
disease ; and by its exan^le, the inefficacy of the 
remedy. 

This conclusion cannot be invalidated by alleging, 
that the state in which the experiment was made, 
was at that crisis, and had been for a long time be- 
fore, violently heated and distracted by the rage of 
party. Is it to be presumed, that at any future sep- 
tennial epoch, the same state will be free from par- 
ties? Is it to be presumed that any other state, at 
the same, or any other given period, will be exempt 
from them ? Such an event ought to be neither pre- 
sumed nor desired ; because an extinction of parties 
necessarily implies either an universal alarm for the 
public safety, or an absolute extinction of liberty. 

Were the precaution taken of excluding from the 
assemblies elected by the people to revise the pre- 
ceding administration of the government, all per^ 
sons who should have been concerned in the go- 
vernment ^^ithin the given period, the difficulties 
would not be obviated. The important task would 
probably devolve on men, who, with inferior capa- 
cities, would in other respects be little better qua- 
lified. Although they might not have been per- 
sonally concerned in the administration, and there- 
fore not immediately agents in the -measures to be 
examined ; they would probably have been involved 
in the parties connected with these measures, and 
have been elected under their auspices. 

PUBLIUS. 
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NUMBER LI. 
Mr MX, BAMitrov, 



The Mme Saljeet eontinned^ irith the same Tiew, tnd teiMliidcd. 

JL O what expedient th^n shall we finally resort, for 
maintaining in practice the necessary partition of 
power among the several departments, as laid down 
in the constitution? The only answer that can be 
given is, that as all these exterioi provisions are 
found to be inadequate, the defect must be supplied, 
by so contriving the interior structure of the g(>- 
remment, as that its several constituent parts may, 
by their mutual relations, be the means of keeping 
each other in their proi)er places. Without presum- 
ing to undertake a full developement of this impor- 
tant idea, I will hazard a few general observations, 
which may perhaps place it in a clearer light, and 
enable us to form a more correct jiWgment of the 
principles and structure of the government planned 
by the convention. 

In order to lay a due foundation for that separate 
and distinct exercise of the different powers of go- 
vernment, which, to a certain extent, is admitted 
on all hands to be essential to the preservation of 
liberty, it is evident that each department should 
have a will of its own; and consequently should 
be so constituted, that the members of each should 
have as little agency as possible in the appointment 
of the members of the others. Were this princi- 
ple rigorously adhered to, it would require that all 
the appointments for the supreme executive, legis- 
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lative, and judiciary magistracies^ should be drawm 
from the same fountain of authority, the people, 
through channels having no communication wliat- 
ever with one another. Perhaps such a plan of con- 
structing the several departments, would be less 
difficult in practice, than it may in contemplation 
appear. Some difficulties, however, and some ad- 
ditional' expense, would attend the execution of it. 
Some deviations, therefore, from the principle must 
be admitted. In the constitution of the judiciary 
department in particular, it might be inexpedient 
to insist rigorously on the principle ; first, becau^ 
peculiar qualifications being essential in the mem^ 
bers, the primary consideration ought to be to select 
that mode of choice, which best secures these qua- 
lifications ; secondly, because the permanent tenure 
by which the appointments are held in that depart- 
ment, must soon destroy all sense of dependence on 
the authority conferring them. 

It is equally evident, that the members of each 
department should be as little dependent as possible 
on those of the others, for the emoluments annexed 
to their offices. Were the executive magistrate, or 
the judges, not independent of the legislature in this 
particular, their independence in every other, would 
be merely nominal. 

But the great security against a gradual concen- 
tration of the several powers in.the same departmenti 
consists in giving to those who administer each de- 
partment, the necessary constitutional means, and 
personal motives, to resist encroachments of the 
others. The provision for defence must in this, as 
in all other cases^ be made commensurate to the 
danger of attack. Ambition must be made to coun- 
teract ambition. The interest of the man, must be 
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ccmnected with the constitutional rights of the place. 
It may be a reflection on human nature, that such 
devices should be necessary to control the abuses of 
government. But what is government itself, but 
the greatest of all reflections on human nature? If 
men were angels, no government would be nece»* 
sary. If angels were to govern men, neither exter- 
nal nor internal controls on government, would be 
necessary. In framing a government, which is to 
be administered by men over men, the great diffi- 
culty lies in this : You must first enable the govern- 
ment to control the governed; and in the next 
place, oblige it to control itself. A dependence ou 
the people is, no doubt, the primary control on the 
government; but experience has taught mankind 
the necessity of auxiliary precautions. 

This policy of supplying by opposite and rival in- 
terests, the defect of better motives, might be traced 
through the whole f^tem of human afialrs, private 
as well as public. We see it particularly displayed 
in all the subordinate distributions of power ; wheie 
the constant aim is, to divide and arrange the seve* 
lal offices in such a manner, as that each may be a 
check on the other ; that the private interest of 
every individual may be a centinel over the public 
rights. These inventions of prudence cannot be less 
requisite ^in the distribution of the supreme powers 
of the state. 

But it is not possible to give to each department 
an equal power of self-defence. In republican go- 
vernment, the legislative authority necessarily pre- 
dominates. The remedy for this inconvi^ency is, 
to divide the legislature into difl^erent branches ; and 
to render them by .difierent modes of election, and 
different principles of action, iw little connected with 
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eacli other, as the nature of their common functloa^, 
and their common dependence ou the society, will ad- 
mit. It may even be necessary to guard a e^ainst danger- 
ous encroachments, by still further precaQtions. A% 
the weight of the legislative authority reriuirea tliat 
H should be thus divided, the weakness of the execu* 
tive may require, on the other hand, that it should 
be fortified. An absolute negative on the les^sia* 
ture, appears, at first view, to be iJtc iiatuial defem^ 
with which the executive magistrate should be 
armed. But perhaps it would be neither altogether 
safe, nor alone sufficient. On oidinary occasions, it 
might not be exerted with the reciuisile fikmness ; 
and on extraordinary occasions, it might be perfidi- 
ously abused. May not this defect of an absolute 
negative be supplied by some qualified connexion 
between this weaker department, and the weaker 
branch of the stronger departinent, by which the 
latter may be led to support thc^ eonsiitiuioual rights 
of the former, without being too much detached 
from the rights of its own department? 

If the principles on which these observations are 
founded be just, as I persuade myself they are, and 
they be applied as a criterion to the several stale 
coustitutioiis, and to the federal constitution, it will 
be found, that if the latter docs not perfectly cor- 
respond with them, the former are infinitely less able 
to l>ear such a test* 

There are, moreover, two cousiderations parlicit- 
larly ajiplicable to the federal system of America, 
which place it in a very interesting point of \ few, 

FirsL In a single republic, all the power surren- 
dered by the people, is submitted to the admJLtistra- 
tion of a single government; and the usurpations 
are guarded against, by a division of the government 
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into distiLict and separate departments. In the com- 
patiiid republic of America, the power surrendered 
by the people^ ia Grat divided between two distinct 
^ovenimeuts, and then the portion allowed to each 
subdivided among distinct and separate departments. 
Hence a double security arises to the rights of the 
peoplCi The diffeient governments wiU control 
each other ^ at the same time that each will be con- 
trolled by itself. 

Second. It is nf ^^reat importance in a republic, not 
only to guard the society against the oppressicm of 
its rulers 5 but to gu^ird one part of the society against 
the iujustice of the other part. Different interests 
necessarily csist in different classes of citizens. If a 
majoTity be united by a common interest, the rights 
of the miuority will be insecure. There are but two 
methods of provitliug against this evil : The one by 
creating a ^viil iu the community independent of the 
majority, that iis, of the society itself ; the other, by 
oomprehending iu tlie society so many separate de- 
scriptions of citizejiSj as will render an unjust com- 
blnalion of a majority of the whole very ii^probable, 
if not unpracticable. The.Brst method prevails in 
all governmculs possessing an hereditary, ot self-ap> 
pointed aut Jiority, This, at best, is but a jfrecaiious 
security ; because a power independent of the so- 
ciety may aa well esi>ouse the unjusft views of the 
major, as tlie rightful interests of the minor party, 
and may possibly be turned against both parties. 
The second method will be exemplified in the fecfe- 
ral republic of the United States. Whilst all au- 
thority in it will be derived from, and dependent on 
the society, the society' itself will be broken into so 
juany parts, interests, and classes of citizens, that the 
jrights of individuals, or of the minwity, will be in 
e3 
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little danger from interested combinations of the 
majority. In a free government, the security for 
civil Tights must be the same as that for religious 
riglits. It consists in the one case in the multiplicity 
of interests, and in the other, in the multiplicity of 
sects. The degree of security in both cases will de- 
pend on the number of interests and sects ; and this 
may be presumed to depend on the extent of country 
and number of people conq)rehended under the same 
government. This view of the subject, must paiti- 
cularly recommend a proper federal system, to all the 
sincere and considerate friends of republican govern- 
ment : since it shows, that in exact proportion, as the 
territory of the union may be formed into more eircum- 
9cribed confederacies, or states, oppressive combina- 
tions of a majority will be facilitated, the best security 
under the republican form, for the rights of every class 
of citizens, will be diminished ; and consequently, the 
stability and independence of some member of the 
government, the only other secmity must be pro- 
portionably increased. Justice is the end of govern* 
ment. It is the end of civil society. It ever has 
been, and ever will be, pursued, until it be obtain- 
ed> or until liberty be lost in the pursuit. In a so- 
ciety, under flb^e forms of which the strpnger faction 
ean readily unite and oppress the weaker, anarchy 
may as truly be said to reign, as in a state of nature 
where the weaker individual is not secured against 
the violence of the stronger : And as in the latter 
sfkte even the strongs individuals are prompted by 
the uncertainty of their condition, to submit to a 
government which may protect the weak, as well as 
themselves: so in the former state, will the more 
^wjerful factions be gradually induced by a like mo- 
tive, to wish for a, government which will protect all 
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parties, tlie weaker as well as the more powerful. 
It cau be little duubtedj that if the state of Rhode* 
Is laud was sepa raited from the confederacy, and left 
to itself, the insecurity of rights under the popular 
form of government within such narrow limits, 
would be displayed by sueh reiterated oppressions of 
factious major tries, that some power altogether inde- 
pendent of the people, would soon be called for by 
the voice of the very factions whose misrule had 
|>roved the necessity of it. In the extended repub- 
lic of the United States* and among the great variety 
of inleresls, parties, and sects, which it embraces, a 
coitlLtion of a majority of the whole society could 
seldom lake place apon any other principles, than 
those of jtislicc aod the general good: Whilst there 
beiug thus less danger lo a minor from the will of the 
major party, there must be less pretext also, to provide 
for the security of the former, by introducing into the 
goverament a will not dependent on the latter: or, la 
other words^ a will indei>eudent of the society itself. 
It is no less certain than it is important, {notwith* 
standing the contrary opinions which have been ea* 
tertaincd, that the larger the society, provided it lie 
within a practicable sphere, the more duly capable it 
will be of self-go veniment. And happily for the re. 
publican cause, the practicable sphere may be carried 
to a very great extent, by a judicious modifk)8tioii 
and mixtnre of the federal principle. 

PUBtlUS. 
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Coneerning the House of Represents tivcH, nith a iiew to llie qualiS- 
cations of the electors and elected, antl the time of flerrice of th^ 
Members. 

X^ROM the mote general inquiries pursued in tlie 
four last papers, I pass on to a Jiioie particular cjami- 
nation of the several parts nf the govemmeut* I , 
chall begin with the house of representatives. 

The first view to be taken of tliis part of the go- 
vernment, relates to the qua! locations of the electors, 
and the elected. 

Those of the former, are to be the same with 
those of the electors of the most numerous branch of 
the state legislatures. The dcfinUion of the ri£^ht of 
saSrage is very justly reganled as a fundamental 
article of republican government. It was incumlient 
on the convention, therefbrej to defiiie ami establish 
this right in the constitution. To have left it open 
for the occasional regulation of the congress, would 
have been improper for the reason just mentioned* 
To have submitted it to the lei^islative discretion of 
the states, would have been improper for the same 
reascm ; and for the additional reason, that it would 
have rendered too dependant on the state govern* 
ments, that branch of the federal government ^rliiclt 
ought to be dependant on the people alone- To 
have reduceci the different qualifieatiom in the dif* 
ferent states to one uniforni rule^ would probably 
lave been as diasatisfiactoiy to some of the states, as 
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it would have been difficult to the convention. The 
provision made by the con vention appears, therefore^ 
to be the best that lay within their option. It must 
be satisfactory to every state ; because it is conform* 
able to the standard already established, or which 
may be established by the state itself. It will be 
safe to the United States ; because, being fixed by 
the state constitutions, it is not alterable by the state 
governments; and it cannot be feared that the people 
of the states will alter this part of their constitutions^ 
in such a manner as to abridge the rights secured to 
them by the federal constitution. 

The qualifications of the elected, being less care- 
fully and properly defined by the state constitutions^ 
and being at the same time more susceptible of 
uniformity, have been very properly considered and 
reflated by the convention. A representative of 
the United States, must be of the age of twenty- 
five years; must have been seven years a citizen of 
the United States ; must, at the time of his elec- 
tion, be an inhabitant of the state he is to repre- 
sent, and during the time of his service, must be 
in no office imder the United States. Subject to 
these reasonable limitations, the door of this part 
of the federal government is open to merit of eve- 
ry description, whether native or adoptive, whe- 
ttier young or old, and without regard to poverty 
or wealth, or to any particular profession of reli- 
gious faith. 

The term for which the representatives are to be 
elected, falls under a second view which may be 
taken of this branch. In order to decide on the 
propriety of this article, two questions must be con- 
sidered; first, whether biennial elections will, in 
this case, be safe ; secondly, whether they be nece^ 
sary or useful. 
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First. As it is essential to Uherty, that the gft- 
yernment in general should have ei common inter- 
est with the people; so it is parlicuIarJy essential^ 
that . the branch of it under coiiskleiation should 
have an immediate dependence on, and an ijitimate 
sympathy with, the people. Frecjucat ekclioiis, 
are unquestionably the only policy, by which this 
dependence and sympathy can be effectually secur- 
ed. But what particular degree of frequency may be 
absolutely necessary for the purpose^ does not appear 
to be susceptible of any precise calculation — aud 
must depend on a variety of circumstances, witli 
which it may be coimected. Let us consult experi- 
ence, the guide that ^ought always to be followed* 
whenever it can be found. 

The scheme of representation, as a substitute foi 
a meeting of the citizens in pt?ison, being but im- 
perfectly Icnown to ancient polity 5 it is in more 
modem times only that we are to expect instruct 
live examples. And even heie, in order to avoid 
a research too vague and diffusive, it will be pra* 
per to confine ourselves to the feiv examples which 
are best known, and which beav the greatest aoal&- 
gy to our particular case. The first to wMch thii 
character ought to be appliedj is the Jiouse of com- 
mons in Great-Britain. The history of this branch 
of the Englisli constitution, anterior to the date of 
Magna Charta, is too obscure to yield instruetion- 
The very existence of it has been made a f|ues!km 
among political antiquaries. The earliest records 
of subsequent date prove, that parliaments were to 
sit only, every year ; .not that tliey were to tje defi- 
ed everf year. And even these anuuiil stations 
were left so much at the discretion of the monazcb, 
that under various pretexts, very long and danger^ 
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ous intermissions were ofte^ contrived by royal am-^ 
bilioii. To remedy this grievance, it was provided 
by a statute in tlie reign of Charles lid, that the 
intermissions should not be protracted beyond a 
period of three years. On the accession of Wil- 
liam Hid, when a revolution took place in the go- 
vernment, the subject was still more seriously resu- 
med, and it was declared to be among the funda- 
mental rights of the people, that parliaments ought 
to be held frequeirfly. By another statute which 
passed a few years later in the same reign, the term 
«* frequently," which had alluded to the triennial 
period settled in the time of Charles lid, is redu- 
ced to a precise meaning, it being expressly enact- 
ed, that a new parliament shall be . called withia 
three years after the determination of the former* 
The last change, from three to seven years, is well 
known to have been introduced pretty early in 
the present century, under an alarm for the Hano- 
verian succession. From these facts it appears, that 
the greatest frequency of elections which has been 
deemed necessary in that kingdom, for binding the 
representatives to their constituents, does not ex- 
x^ed a triennial return of them. And if we may 
argue from the degree of liberty retained even un- 
der septennial elections, and all the other vicious in- 
gredients in the parliamentary constitution, we can- 
-oot doubt that a reductioa of the period from se- 
ven to three years, with some other necessary re* 
forms, would so far extend the influence of the peo- 
ple over their representatives as to satisfy us, that 
biennial elections under the federal system, cannot 
possibly be dangerous to the requisite dependence 
of the house of representatives on their constitu- 
ents* 
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Elections in Ireland, lill of late, were regulated 
entirely by the discretion of the crown, and were 
seldom repeated, except on the accession of a new 
prince, or some other contingent event. The 
parliament which commenced with George lid, 
was continued throughout his whole reign, a period 
of about thirty-five years. The only dependence of 
the representative on the people, consisted in the 
light of the latter to supply occasional vacancies, 
by the election of new members, and in the chance 
of some event which might produce a general new 
electfon. The ability also of the Irish parliament 
to maintain the rights of their constituents, so far 
as the disposition might exist, was extremely shack- 
led by the control of the crown, over the subjects 
of their deliberation. Of late, these shackles, if I 
mistake not, have been broken ; and octennial par- 
liaments have besides been established. What ef- 
fect may be produced by this partial reform, must 
be left to further experience. The example of Ire- 
land, from this view of it, can throw but little light 
on the subject. As far as we can draw any concla« 
rion from it, it must be, that if the people of that 
country have been able, under all these disadvan- 
tages, to retain any liberty whatever, the advantage 
ef biennial elections would secure to them every de- 
gree of liberty, which might depend on a due con- 
nexion between their representatives and them- 
selves. 

Let us bring our inquiries nearer home. The ex- 
ample of these states, when British colonies, claintt 
particular attention ; at the same time that it issa 
well known, as to require little to be said on it. 
The principle of representation, in one branch erf 
t!*3 legislature at least, was established in all of 
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'thero. But the periods of electioa; were different* 
TSiej varied from ooe to seven years. Have we 
any reason to infer, from tlt» spirit «nd ^oodqet of 
the representatives of tlio people, prior to the revo- , 
lution, that bienuial eleelions would have been daif- 
gerous to the publie liberties? The spirit which 
every where displayed itself, at the co'hiineneenient 
of the struggle, and which vanquished the obstacles 
to iBdependence, is the best of proof that a suffi- 
cient portion of liberty liud been every where en* 
j^ed, to inspire both a sense of its worth, and a 
seal for its proper "enlargement. Tliis remark holds 
good, as well with regard to the then eoiouies, whoso 
elections were least frequent, as to those whose elec- 
tions were most freqdeut, Virginia was the colony 
which stood first in Resisting the parliamentary usur- 
: patiaas of Great- Britain ; it was the first also in es- 
potning, by public act, the resolution of indepen- 
dence. In Virgini]^, nevertheless, if I have not been 
misinformed, elections under the former g<)vemment 
were septennial. Tliis particular example is brought 
into view, not as a proof of any peculiar merit, for 
the priority in those instances w as probably acciden- 
tal;. and stilt less nf dny advantage in stptenhial 
elections, for wh«n compared %vith a greater freqnen- 
«J9 ihey are inadmissible ; but merely as a proof, and 
I taihceive it to be it very substantial proof, that the 
Gliertiea of the pe6p)e can be in no danger from hi' ^ 
mnial elections. ' ' - 

The conclusion resulting from these examples 
ifUl be not a little strengthened, by recollecting 
three circumstances. Tlie first is, that the federal 
Itgislatnre wilf po»«(*8s a p^irt only of iaf •^:*:; me 
lei^islativa authority which is vested completely / 
in the British parliament; aud whieh^ y/iih a fj^v>^?^;».. 
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exceptions^ was exercised by (he coIoniAl aftseinblies, 
and (lie irisb Legislature. It is a received and well 
founded inaxinfi, that, where no other circumstanees 
affect the ease, the greater the power is^ the shorter 
ought to be its duration ; and, conversely, the smalN 
er the power^ the Ikiore safely mi^y its duration 4).e 
protracted* In the second place, it has, on another 
occasion, been shown, that the federal legislature, 
will not only be restrained by its dependence on the 
people, as other legislative bodies are; but that it 
will be moreover \tatched and controlled by the sev- 
eral collateral legislatures, which other legislative 
Vodies are notj And in the third place, no compar- 
ison can be made between the meahs that will be pos- 
sessed by the more permanent branches of the federal 
government, for sedttcing, if they should be disposed 
to sedece, the house of representatives from their 
duty to the people j and the means of iriflHenee over 
the popular branch, possessed by th^ othef' branches 
of governments above cited With less powtfr, there- 
fore, to abuse, the federal representatives cdn be leM 
tempted on one side, anil will be doubly watched on 

the other. / 

PUBLIUS. 
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The same Subject conlinuec^, with a View bf the term of serftce ' 
'^ of the Memberi. , 

1 SHALti here, perhaps, be reminded of k curre»l 
' observation, •'thftt^wlicre annual elections end, ty* 
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^< ranny begins." If it be (me, as bas been 6(ten re- 
toiarked, thai sayings whiehtiieeonie prove rbiul, are 
generally founded in reason, it is not less true, lhat» 
%vben once established, they are often applied (o ea- 
ses to which, the reason of tffem does not extend. I 
^need not look for a proof beyond the instance BKbre 
us. ^Vhat is the reason pn which tJiis proverbial 
observation is founded? No man will subject him« 
self to the ridicule of pretending, that 'any natural 
connexion subsists between the sun or (he seasons, and 
the period within which human virtue can bear the 
temptations of power. Bappily for mankind, liberty 
is not, in this respect, confined to any single point of 
time; but lies within extremes, which afford suffi* 
eient Iatitude^for all the variations that may be re- 
quired by the various situations and circumstances of 
civil society. 

The election of magistrates might he, 'if it were 
fojind expedient, as in some instances ii actually has 
been, daily, weekly, or monthly, as well as annu* 
al; atid if circumstances may require a deviation 
fron^ the rule on one side, why not also on the other 
side ? Turning our attention to the periods estab- 
lished amotig ourselves, fbr the election of the most 
numerous branches of the state legislatures, we find 
them by no mekns coinciding any more in this in- 
stance, than in the elections of other civil magis- 
trates. In Conneclicut and RhodeJsland, the pe- 
riods are half-yearly. In the other states, South- 
Carolina excepted, they are annual. In Sobtb<^Car- 
olina, they are biennial ; as is proposed lii the fed- 
eral government. Her^ is a difference, as four to 
one, between the longest and the shortest periods ; 
and yet it would be not easy to shoit, that Connec- 
ticut or Rhode-Island is better governed, or enjoys a 
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greater share of rational* Kbertj than Sonth-CaroK- 
na ;. or that either the one or the other of these states 
are dittin|i;ai8h(Ml in these respeetst and by these 
caasesj from those uJiosa elections are different frooi. 
both. 

In searching; iPbr the ^tmds of this doctrine, I eaiv 
discover hut one, and that is uhollj inapplicable to 
our casep The important distinction, so well un- 
derstood in Amei^iea, between a constitution esla!>^ 
lished bj the p^^ople, and nnallerable bj the gov- 
ernment ; and a law estahlished by the government, 
and alterable by. the goremment, seems to ha^eT 
been little ntiderstood, and less observed in any 
other country. Wherever the supreme power oiT 
legislation hasresided, has been supposed to reside 
aUo a full power to change the form of the gov- 
ernment. Kven in. Grei^-I^ritainj where the prin^ 
ciples of political and civil liberty have been aiest 
diaeassed, and where we hear m^st of the rights of 
tfie constitution^ it is miiintained, that the authority 
of the parliament is transeendant and uaeontroUa- 
ble, as well whh regard to the constitution, as the 
ordinary olyects of legislative provision. Thej 
have accordingly, in several instances aetaal^ 
changed, by legislative acts, soqie of the oMSt 
fundameneal articles of the government. 11^ 
have in particular, on sev^eral occasions, changed- 
the {icriod of election; and on the last occasion, 
not only introduced septennial^ in pUce ofi trieani* . 
al elections $ bqt, by the same act, continued them- 
selves in place four years beyond the term for which 
4 hey were elected by the people. An attention^ ip 
these dangerous practices has produced a very nat* 
nral alarm in the votaries of free government, of 
X which frequency of elections is the corner itquQ* 
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add bfts tej ihtm ta sedc for tome aeeurity ta-^^ct j, 
against the danger to which it h exposed.— Where 
tio constitution, paramount to the government, either 
existed or could be obtained, nd constitational secu* 
rity, similar to that established in the United States, 
was to be attempted. Some other seenrity, therefore, 
was to be sought for^ and ^hat better seearity would 
the case ^dmit, than that of selecting and appealing 
to some simple and familiar portion of time, as a 
standard for measuring the danger of ianoyations, for 
fixing the national sentiment, and for nnitttig the pa* 
triotie exertions ? The most simple and familiar por- - 
lion of time, applicable to the subject, was that 6f a 
year; and hence the doctrine has been inculcated, by 

. a laudable zeal to erect some barrier against the gra- 
dual innovations of an unlimited government, that the 

'advance towards tyranny, was to be calculated by the 
distance of departure froiQ the fixed potftt of atmual 

^ elections. But what necessity can there be of apply* 
ing this expedient to a govermnent, limited ^ as the 
federal government will be, by the authority of a para* 
mount constitution ? Or who will pretend, that the 
liberties of the people tif America will not be more 
secure under biennial elections, unalterably fixed by 
such a constitution, than thosd ofl any other nation 
would be, where eleetions were annual, or even more 
frequent, but subject to alterations by the ordinary 
power of the government. ' _ 

The^'second question 'stated is, whether biennial 
electiona be^'^ecessary or useful P The propriety of 
ansiieHng this question in the affirmative, will appear 
from several very obvious considerations* 

No roan can be a competent legislator, who does 
net add to an upright intention and asonnd judg* 
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anient, a e^rlaio^de^e^ of knowledge of the gnb|eefi 
on wbieh be is to Jeghrate. A pari of this knowl- 
etlgo may be acquired by means of iaforlnaUoii, 
which lie wtihin Hhe compass of men in private, as 
weilas public stations* Another part can only be ob* 
taioedy or at least thoroughly atiained, by actual ex*^ ' 
iperienee in th^ statiiin which requires* the use of it. 
The period jof service onght, therefor?, in all such 
cases^ tO' bear some proportion to the extent of prac- 
tical knowledge, requisite to the due performteee of 
the service* The period of legislative servteey es 
tablisfaed in most of the states for the more iittBitr< 
utis branch, is, as we have seen, one yeu*. Tha 
question then may be put into this simple &rn : Does- 
the period of two years bear no greater proportion 
to (he knowled^ requisite for federal legblatlon^, 
than one year does to the knowledge requisite for 
state legislation i The very statement of the ques» 
tion, in this form,, suggests the answer that ought to 
be given to it. 

In a single state, the requisite knowledge relateo 
to the existing laws, which are unifor^l^ througboot 
the state, and with which all the eitizi^nsare more- 
- or hss conversant ; and to the general affairs of* thv^ 
slate, which lie within a small compass, are not verj^ 
diversiiied, and occupy much of the attention mnd'A 
conversation of every class of people^ The great^ 
-theatre of the United States presents a very different 
scene. The laws arc so far from being uniform, that 
they vary in every state-; whilst the pubhe affairs of" 
//^ the union are spread thronghnnt a vciy extensive re« 
gton, and are extrcniely diversified by the local af« 
fairs connected with them, and can with difficukj be- 
correctly learnt in any other, place, than intheeen** 
r iral couaeil v to wlufibc a knowledge ef them will bt^ 
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broaght by the representatives ef eveVjr part of tke 
empire. Yet some* know4edge of the affairs, anct 
eveo of the laws of all the states, ought to be pos«^ 
sessed bj the members from eaeh of the states* How 
ean foreigii trade be properly regolaCed by uniform la ws^> 
without some aeqjiaintanee witfah the eommerce, the 
ports j the usages, and the regulations of the differ* 
eut states ? How ean the trade between tha different 
states be duly regnUited, without spme knowledge of^ 
their relative situations in these, and other points f^ 
How ean taxes be judii^ioosly imposed, aiid effeetuallyr 
eolleeted, if tbey be not aeeommodated to the dif- 
ferent' laws and loeal eimmstanees relating to these 
objeets in the different states ? How can uniform ra- 
gulationa fdr the militia be duly provid<6d, without a; 
similar knowledge of some internal eireumstaneet^ - 
by whieh the states are distinguished from eaeh. 
other? These are the prineipal ob^^ts of federal 
legislation,, and s'nggest'-most foreibly> the extensive 
information whieh the representatives ought to ae- 
qtiire. The other inferior objeets will r^qiiircT' 
&. proportional de^ee of information with r^gard^ 
to thero*> 

It is true, that all these diffieulties will, &y degrees, 
lie very^iueh diminished. The roo^t laborious task^ 
will be the pro]^r inauguration of the goyernmentr 
jand the priifteval formatio9.of, a .federal ^de, * Im^ 
provejnents 01^ the first drao^y will every ^ year be* - 
•om9 both easier and fj^wen.^i^st transactions of 
the government,. will le a ready an4 aeoufate sourea 
of ^ information to new members* The affairs of the 
imion,. will beeonie inore alid more objeets of eomsity^ ~ 
and eonversatioB asMing the eitizens at large. , And^ 
the inereased intereoorse ^ouMig those' of different 
states^ will foiki^b'iite ftot a liitlr to dtffiise a^ 
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omtdal knowledge of their aflkirsy at thtf agwi wifl 
eontribute to a general assimilation of their mannen 
and laws. Bujt, with all these abatements, the hosi- 
ness of federal legislation must eontinne so far to 
exeeed, both in novelty and diffieulty, the legialatiTe 
husiness of a single state, as to justify the longer 
period of service assigned to those who are to trans* 
aet it 

A branch of kiiiowledge, which belongs to the ae- 
quirements of a federal representative, and which 
has not been mentioned, is that of foreign adTaii^k Is 
Iregulatiog our own commerce) he onght to be not only 
acquainted with the treaties between the United 
States and other nations, bat also with ths coramer* 
eial policy and laws of other nations* He ought not 
lb be altogether ignorant of the law of nations ; for j 
that, as far as it is a proper oBJeet of mnnicipal leg* 
islation, is submitted to the federal govertirabiit. And 
although the houSe of representatives is not imttiedi* 
atdy to participate in foreign negociations and ar« 
rangements, jret from the necessary connexiofi b^ 
tween tho several branches of public affairs, thofee I 
particular subjects will frequently deserve attention 
in the ordinary course of legislatioti, and wilt some*' 
times demand particular legislative saj^ction and co* 
operation. Some portion of this knowledge may, do 
doubt, be acquired in a man^s closet i but some of it 
also can only be derived from tho publie sonrees of 
information ; aipd all of it will be acquired to best 
effect, by a" practical attention to the subject, daring 
the period of actual service in the legislature. , 

There are other considerations, of less importance 
perhaps, but which are not anworthy of notice. 
The distance which many of the representatives will I 
be obliged to trayel; and thctM^rangemepts rendered 
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lieeessary by that eireumstaBce, might le OMieh moi^ 
serioot objeetions with fit men, for thit terriee, if iiai- 
ijted to 11 single year, thaa if e^aended to two years. 
No argument eaD be drawn on this tnbjeet, from th«^ 
ease of the delegates to the existing congress. They 
ar^ elected annqaily, it^ is true ^ hut their re-eleetioft: 
ijB considered by the legt^tive assemblies almost a» 
ft matter of course. The et)^etion of the representa.- 
tires by the people^ would not be governed by the samt^ 
principle. 

A few of the members, as happens in all such as- 
semblies, will possess superior talents; will, by fre- 
quent re-elections, become members of Jong stand- 
ing ; will be thoroughl|r masters of -the public busi- 
ness, and perhaps not unwilling to arail themselves 
of those advantages. The greater the proportion of 
new members, and- the less the information of the 
bi»lk of the member^^ the more apt will they be to 
falUiJ^Uhe snap^hat may be laid for them. This 
remark is no lesFappiKlKble to the relation which will 
lubsist between the house of representatives and th^ 
senate. 

It is an inconvenience mingled with the a^vanta- 
l^s of onr frequent elections, evew in single states,, 
where they are large, and hold but one legislative 
session in the year, that spurious elections cannot b& 
iDvestigated and annulled, i^ time for the decision 
ii»^ have its due effects If a 'return can be obtained, 
no matfor hy what unlawful iiieans,^the irregular 
B«mber, i|ibo takes his seat of course, is sure of 
balding it a. soAeient time to answer his purposes* 
Ileaee rvtrypemieiotta encouragement is given to 
the use «f tti^wfttl means^ for obtaining irregular re- 
tares. 'Wereeketions for tie federal legislature to 
be WBVf^ thiikpraetiee might beeome a very seriaus 
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abuse, p&rtieularlj in the more dntant statea.- Sae 
house is, at it neeessaril j roust be, the judge of tli> 
eleetioiis, qoaltficatioiis, and returns of its members, 
and whatever improvements may ba suggeated b} 
eirperienee, Ibr slmplifjin^ i^nd aceeleratin^4he pro- 
cess in disputed eases, to great a portion of a year 
wuuld unavoidably elapse, before an illegitimate 
membef eould be dispossessed of his seat, that the 
prospect of such an event would be little cheek (o 
unfair and illieit means of obtaining a seat* 

All these eonsidehations taken together, warrant os 
in affirming, tliat biennial electioat will he aa asefol 
to the afikirs of the publie, as we have seep that tbej 
will be safe to the liberttes^of the people. 

PUBLIUS. 
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^jc same Subject ccmtiniied, with a View (ott»e ratio of Re- 
presentation. 

Xhe next view which I shall take of the house of 
representatives, relates to the apportionment of its 
members among the several states, which is to be 
determined by the same rule, with that of direct 
taxes. 

It it not contended, that the number of people id 
eaeh st^Lte, ought not to be the standard for regulat- 
ing the proportion of I hose, who are to represent 
the people of eaeh state. The establishment of the 
tame rnle for the apportionment of taxes, will proba- 
bly bo as little contested ; though the riue itself ia 
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tbis ease, isl»y no means founded on the same prin- 
ciple* In the former case, tiie rule is understood to 
refer to the personal rights of the people, with which 
it has Hi natural and universal connexion. In the 
latter, it has reference to the |iroportion of wealth, of 
M'hich it 48 in no case a precise measure, and in ordi« 
nary cases, a very unfit one. But notwithstanding 
the iiilperfeetion of the rule^ as applied tojhe relujive 
wealth and contributions of the states, it is evidently 
the least exceptionable among those that are practie. 
able ; and had too recently obtained the general sanc- 
tion of America^ not to have found a ready preference 
with tba convifntion. 

All t)iis is admitted, it will perhaps be said : But 
does it follow from an admission of Qumbers for (lie 
measure V of representation^ or of slaves combined 
tvilh free citizens, as a ratfo of taxation, that slaves 
ought to be inelnded in the numerical rule of repre- 
sentation i Slaves are considered as property, not as 
persons* They ought, therefore, to be comprehend- 
ed in estimates of taxation which are founded on 
property, and to be excluded frofn representation! 
livhieb is regulated by a census of persons. This i)i 
the objectfton, as I understand it, stated in its f^\\ 
force., 1 shall be equally candid in stating the rea- 
soning which may he offered on the opposite side. 

We subscribe to the doctrine, might one of our 
southern brethren observe, that representation relates 
UHH'e immediately to persons, and taxation more im- 
mediately to property 5 and we join in the applica- 
tion of tliis distinction to the case of our slaves. But 
w« must deny the fact, that slaves are considered 
merely ts property, au'l in noj respect whatever as 
persons. The true st '^ of the case is^ that they 
'^artako of both tb(\; qualities^ being considered 
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hj ^ur laws^ it| some respects^ as |ier80t)ft^ and io 
other re»pe€ls, as property. In bcipg compviied to 
labour not for iiimseif, but for a master ; in being 
vendible bj one master to another master ; and in be- 
ing subject at ail times te^be restrained in his liberty, 
•and eliastis^d in his body, bj the caprieieus will ,of 
his owner, the slav^ may appear to be degraded from 

*"' the human rank, and classed with those irratioBal 

animals, whieb fail under the legat denomination of 
property. In being proleetcd, on the other hand, hi 
Ills life and ki his Urnbs, against the violence of all 
iithers, even the master of his fobour and bis Uherty | 
and in being punishable himself for all ?in4eiice eatt- 
mitted against oChers ; the slave rs no less evidentiy 
rega riled by the law as a memher ef the toeiety ; oot 
as a part of the irrational isreation ; as a moral per- 
son, not as a mere j^rticle of property. The fi^d<*ral 
eoiistitution, th^refare, decides with greit propriety 
on the eme ^f aur sta:Fes, when it views theor in the 
mht ehfiracter of persofBS and of property. This is 
in fact their true eharaeter. It is the eharacter be- 
stovtf^d on them by the laws uadet whieli tlieyr live ; 
and ti will not^ be disputed that those are the {iraper 
criterion ; because, it-is onl^ nndi^r the preteit| iinX 
the laws hav« transformed the negroes into subjects 

/ . . of property, that a place is dented to then Ja (he 

compntation of numbers; and it is admitted that if 

^ the laws were to restore tlie rights which have been 

taken away, tlie negroes eould no longer be refbse^ 
ait equal share of representation with tlie other iii» 
habitants. 

This iC[uestton may be placed in another light. It 
is agreed on aH smI'o. that numbers : the best scale 
of wealth and taxation, as they are t ^ only proper 
scale of representation^ Wi>uld the ee ?ntion havo 
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b»n imj^rtial or consistent, if they had rejcctM the 
slaves Uom the list of inhabitants, when the shares 
of teptesentation were to be calculated ; and insert- 
ed them on the lists when the tariff of contributions 
was to be adjitsted? Gould it be reasonably expect* 
ed, that the southern states would concur in a sys- 
tem, which considered their slaves in some degree 
tt men, when burdens were to be imposed, but re- 
fosed to consider them in the same light, when ad- 
Vantages were to be conferred? Might not some sur- 
prise also be expressed, that those who r^roach the 
southern stated with the barbarous pc^cy of consi- 
dering as property, a part of their human brethren, 
should themselves contend, that the government to 
which all the states are to' be parties, ought to con- 
sider this unfortunate race more completely in the un- 
natural light of property, than the very laws of 
ithioh they complain ? 

It may perhaps be replied, that slaves are not in- 
cluded in the estimate of representatives in any of 
the states possessing them. They neither vote them- 
selves, nor increase the votes of their masters. Up- 
on what principle then, ought they to be taken into 
the federal estimate of representation? In rejecting 
them altogether, the constituticMi would, in this res- 
pect, have followed the very laws which have been 
appealed to, as the proper guide. 

This objection is repelled by a single observa- 
tion. It is a fundamental principle of the proposed 
constitution, that as the aggregate number of re- 
presentatives allotted to tiie several states, is to be 
determined by a federal rule, founded on the ag- 
gregate number of inhabitants; so the right of 
choosing this allotted number in each state, is to 
be exercised by such part of the inhabitants, as the 

rJED.— VOL. II. o 
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state itself may desigoiate. The qualifications ob 
wbich the right of sufliage depend, are not perhaps 
the same in any two states. In some of the states, 
the difference is very material. In every state, a 
certain proportion of inhabitants, are deprived of 
this right by the constitution of the state, who will 
be included in the census by which the federal con- 
stitution apportions the representatives. In this 
point of view, the southern states might retort the 
complaint, by insisting, that the principle laid down 
by the convention, required that no regard should 
be had to the policy of particular states towards 
their own inhabitants ; and consequently, that the 
slaves, as inhabitants, should have been admitted 
into the census according to their full number, in 
like maimer with other inhabitants, who, by the 
policy of other states, are not admitted to all the 
rights of citizens. A rigorous adherence, however, 
to this principle, is waived by those who would be 
gainers by it. All that they ask is, that equal mo- 
deration be shown on the other side. Let the case 
of the slaves be considered, as it is in truth a pe- 
culiar one. Let the compromising expedient of the 
constitution be mutually adopted, which regaids 
them as inhabitants, but as debased by servitude 
below the equal level of free inhabitants, which 
regards the slave as divested of two fifths of the 
vian. 

After all, may not another ground be taken on 
which this article of the constitution will admit of 
a still more ready defence? We have hitherto pro- 
ceeded on the idea, that representation related to 
persons only, and not at all to property. But is it a 
just idea? Government is instituted no less for pro- 
tection of the property, than of the persons of ixt 
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dividaab. The one, as well as the other, therefore, 
way be considered as represented by those who are 
charged with the government. Upon this principle 
it is, that in several of the states, and particularly 
in the state of New-York, one branch of the go- 
Ternment is intended moi-e esjiecially to be the guar- 
dian of property; and is accordingly elected by that 
part of the society which is most interested in this 
object of government. In the federal constitution i 
this policy does not prevail. The rights of proper- 
ty are committed into the same hands, with the 
personal rights. Some attention ought, therefore, 
to be paid to property, in the choice of those 
liands. 

For another reason, the rotes allowed in the fe- 
derallegislature to the people of each state, ought 
to bear some proportion to the comparative wealth 
of the states. States have iiot, like individuals, an 
influence over each other, arising from superior ad- 
vantages of fortune. If the law allows an opulent 
citizen but a single vote in tlie choice of his repre- 
sentative, the respect and consequence which he 
derives from his fortunate situation, very frequently 
guide the votes of others to the objects of his choice ; 
and through this imperceptible channel, the rights 
of property are conveyed into the public represen- 
tation. A state possesses no such influence over 
other states. It is not probable, that the richest 
stete in the confederacy, will ever influence the 
choice of a single representative, in any other state. 
Nor will the representatives of the larger and richer 
states, possess any other advantage in the federal 
legislature, over the representatives of other states, 
than what may result from their superior number 
alone ; as. far, therefore, as their superior wealth and 
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weight maj justly entitle them to aoy advantage, it 
ought to be secured to them by a superior share of 
representation. The new constitutioa is» in thiy 
respect, materially different from the eiisting con- 
iederation, as well as from that of the United Neth- 
erlands, and other similar confederacies. In' each 
of the latter, the ei&cacy of the federal resolutic^ 
depends on the subsequent and roluntary resoluticms 
of the states composing the union. Hence the states, 
though possessing an equal vote in the public eotmr 
cils, have an unequal influence, corresponding with 
the unequal importance of these subsequent and vo* 
luntary resolutions. Under the proposed constitu- 
tion, the federal acts will take effect without the 
necessary intervention of the individual states. They 
will d^end merely on the majority of votes in tte 
federal legislature, and consequently each voto^ 
wheth^ proceeding from a larger or smaller atate^ 
or a state more or less wealthy or powerful, will 
have an equal weight and efficacy; in the same 
manner as the votes individually given in a statt 
legislature, by the representatives of unequal conn* 
ties or other districts, have each a precise equality 
of value and effect ; or if there be any difference in 
the case, it proceeds from the difference in the per* 
$onal character of the individual representative^ 
rather than from any regard to the extent of the dis- 
trict from wliioh he comes. 

Such is the reasoning, which an advocate for ihe 
southern interests might employ on this subject: 
And although it may appear to be a little strained 
in some points, yet on the whole, I must confess, 
that it fully reconciles me to the scale of represen- 
tation, which the convention have establiiAed. 

Ill one respect, the establislunentof acommon me»- 
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sure for iq^es^itation and taxation, will have a very 
salutary effect. As the accuracy of the census to be 
obtained by the congress, will necessarily depend, 
in a considerable degree, on the disposition, if not 
the co-operation of the states, it is of great impor- 
tance that the states should feel as little bias as pos- 
sible,, to swell or to reduce the amount of their num- 
bers. Were their share of representation alone to 
be governed by this rule, they would have an in* 
terest in exaggerating their inhabitants. Were the 
jule to decide their share of taxation alone, a contrary 
temptation would prevail. By extending the rule to 
both objects, the states will have opposite interests, 
which will control and balance each other; and 
produce the requisite impartiality. 

PUBLfUS. 
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The same Sal»j<et continued, in relation to the total number of 
the Body. 

1 HE number of which the house of rei)resentatives 
is to consist, forms another and a very interesting 
point of view, under which this branch of the federal 
legislature may be contemplated. Scarce any article 
indeed in the whole constitution, seems to be ren- 
dered more worthy of attention, by the weight of 
character,, and the apparent force of argument, with 
which it Has been assailed. 
g3 
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The charges exhibited i^iost it are, first, that id 
small a number of representatives, wiU be an imsale 
depository of the public interests; secondty, thai 
they will not possess a proper knowledge of the 
local circumstances 6f their numerous constituent; 
thirdly, that they will be taken from that cl^s of 
citizens which will sympathize least with the feet 
ings of the mass of the people, and be most likely 
to aim at a permanent elevation of the few, on the 
depression of the many ; fourthly, that defective as 
the number will be in the first instance, it will be 
more and more disproportionate, by the increase of 
the people, and the obstacles which will prevent a 
correspondent increase of the representatives; 

In general it may be remarked on this subject, 
that no political problem is less susceptible of a 
precise solution, than that which relates to the niun* 
ber most convenient £[>r a representative legishu 
ture; nor is there any point on which the policy 
of the several states is more at variance; whether 
we compare their legislative assemblies directly with 
each other, or consider the proportions which they 
respectively bear to the number of their constituents. 
Passing over the difference between the smallest 
and largest states, as Delaware, whose most numer- 
ous branch consists of twenty-one representatives, 
and Massachusetts, where it amounts to between 
three and four hundred, a very considerable differ- 
ence is observable among states nearly equal in po- 
pulation. The number of representatives in Penn- 
sylranjia, is not more than one fifth of that in the 
state last mentioned. New-York, whose population 
fe to that of South-Carolina as six to five, has little 
more than one third of the number of representa- 
tives. As great a disparity pre^'ails between the 
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states of Geoigia and Delewaie» or Rliode^Ialaad* 
In Fennaylvania, the repie^ntatives do not bear a 
greater proportion to their ccmstitaents» than of one 
for every four or five thousand* In Rhode-Islandf 
they bear a proportion of at leasl one for eveiy thou- 
sand. And according to ti^ constitution of Geor* 
gia, the proportion may be carried to one for every 
ten electors; and must unavoidably far exceed thp 
proportion in any of the other states* 

Anoth^ general remark to be made ts^ that the 
^tio between the representatives and the people^ 
ought not to be the same, where the latter are very 
nun^rous, as where they are very few. Were the se> 
presentatives in Virginia to be regulated by th^ 
standard in Rhode-Island, they would, at this time, 
amount to between four and five .hundred ; and 
twenty or thirty years hence, to a thousand. On 
the other hand, the ratio of Pennsylvania, if ap» 
plied to the state of Delaware, would reduce the 
representative assembly of the latter to seven or 
eight members. Nothing can be more &llaciou8» 
than to found our political calculations on arith- 
metical principles. Sixty or seventy men may 
be more properly trusted with a given degree of 
power, than six or seven* But it does not follow^ 
that six or seven hundred would be prq;)ortionably a 
better depository. And if we carry on the supposition 
to six or seven thousand, the whole reasoning ought 
to be reversed. The truth is, that in idl cases^ a 
certain number at least seems to be necessary, to se^ 
cure the benefits of free consultation and discussicm ; 
and to guard against too easy a combination for im^ 
proper purposes : As on the other hand, the number 
ought at most to be kept within a certain limit, ia 
order to avoid the confusion and intemperance of a 
midtitude. Iq all very numerous assemblies, of 
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whatever characters composed, passi(m n^ver fails to 
wrest the scqptre from leasou. Had every AtheniaB 
citizen been a Socrates; every Athenian assembly- 
would still have been a mob. 

It is necessary also to lecoUect here, the observa- 
tions which were applied to the case of bieniuai 
elections. For the same reason that the limited 
powers of the congress, and the control of the state 
legislatures, justify less frequent elections than the 
public safety might otherwise require ; the members 
of the congress need be less numerous than if they 
possessed the whole power of legislation, and were 
under no other than the ordinary restraints of other 
I^islative bodies. 

With these general ideas in our minds, let us 
weigh the objections which have been stated against 
the number of members proposed for the house of 
representatives. It is said, in the first place, that so 
small a number cannot be safely trusted ¥rith so 
much power. 

The number of which this branch of the legbla- 
ture is to consist, at the outset of the government, 
will be sixty-five. Within three years a census is to 
be taken, when the number may be augmented to 
one for every thirty thousand inhabitants ; and with- 
in every successive period of ten years, the census is 
to be renewed, and augmentations may continue to 
be made under the above limitation. It will not 
be thought an extravagant conjecture, that the first 
census will, at the rate of one for every thirty thou- 
sand, raise the number of representatives to at least 
one hundred. Estimating the negroes in the pro- 
portion of three-fifths, it can scarcely be doubted, 
that the population of the United States will by 
that time, if it does not already, amount to three 
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jo^Ui^Ds. At the expimtton of twen^-five yean, ao- 
cording to the computed rate of increase, the num- 
ber of representatives will aiBount to, two hundred; 
and of fifty years, to four hundred. This is a num- 
ber, which I presume will put an end to all fears, 
arising from the smallness of the body, I take fbf 
Slanted here, what I shall,, in answering the fourtJb 
objection, hereafter show* that the number of repre- 
sentatives will be augmented, from time to time, in 
the manner provided by the constitution. On » 
contrary supposition, I should admit the objection to 
Jtove veiy great weight indeed. 

The true question to be decided then is, whether 
the smallness of the number, as a t^mporaiy regula- 
tion, be dangerous to the public liberty ? Whether 
sixty-five members for a few years, and a hundred, cff 
two hundred, for a few more, be a sa& depository 
lor a hooted and well guarded power of legislating 
£>r the United States? I must own that I could not 
give a negative answer to this question, without 
first obliteratii^ every impression which I have re- 
ceived, with regard" to the present genius of the 
peofde of America, the spirit which actuates thesl^te 
legislatures, and the principles which are incorpora- 
ted with the political character of every class of ci- 
tizens. I am unable to conceive, that the people of 
America, in their present temper, or under any cir- 
cumstances which can speedily happen, will choose, 
and every second year repeat the choice, of sixty- 
five or an hundred men, who would be disposed to 
toon and pursue a scheme of tyranny or treachery. 
I am unable to conceive, that the state legislatures, 
which must feel so many motives to watch, and 
which possess so many means of counteracting the 
federal legislature, would fs^l either to detect or to 
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defeat) a conspiracy of tHe latter against the liberties of 
their common constituents. I am equally unable to 
conceive that there are at this time, or can be in any 
short time in the United States, any sixty-five or an 
hundred men, capable of recommending themselves 
to the choice of the people at large, who would 
either desire or dare, Mdthin the short space of two 
years, to betray the solemn trust committed to them. 
What change of circumstances, time, and a fuller po- 
pulation of our country, may produce, requires a 
prophetic spirit to declare, which makes no part of 
my pretensions. But judging from the circumstan- 
ces now befoi-e us, and from the probable state of 
them within a moderate period of time, I must pro- 
nounce, that the liberties of America cannot be un- 
safe, in the number of hands propoied by the federal 
constitution. 

From what quarter can the danger proceed? Ar« 
we afraid of foreign gold? If foreign gold could 
60 easily corrupt our federal rulers, and enable them 
to ensnare and betray their constitu^ts, how has it 
happened that we are at this time a free and inde- 
pendent nation? The congress which conducted us 
through the revolution, were a less numerous body 
than their successors will be ; they were not chosen 
by, nor responsible to, their fellow-citizens at large ; 
though appointed from year to year, and recallabte 
at pleasure, they were generally continued for three 
years ; and prior to the ratification of the federal ar- 
ticles, for a still longer term ; they held their con- 
sultations always under the veil of secrecy ; they had 
the sole transaction of our affairs with foreign na- 
tions ; through the whole course of the war, they 
had the fate of their country more in their hands, 
than it is to be hoped will ever be the case with our 
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future lepresentatires ; and from the greatness of the 
prize at stake> and the eagerness of the party which 
lost it, it may well be supposed, that the use of other 
means than force would not have been scrupled: 
Yet we bnow by happy experience, that the public 
trujst was not betrayed ; nor has the purity of our 
public coimcils in this particular ever suffered, even 
from the whispers of calumny. 

Is the danger apprehended from the other branches 
of the federal government? But where are the means 
to be found by the president or the senate, or both ? 
Their emoluments of office, it is to be presumed, will 
not, and without a previous corruption of the house 
of repiesentatives cannot, more than suffice for very 
different pxnrposes : Their inrivate fortunes, as they 
must all be Ameilcan citizens, cannot possibly be 
sources of danger. The cHuly means then which 
they can possess, will be in the dispensation of ap- 
pointments. Is it here that suspicion rests her 
charge? Sometimes we are told, that this fund of 
corruption is to be exhausted by the president, in 
subduing the virtue of the senate. Now, the fidelity 
of the other house is to be the victim. The impro- 
bability of such a mercenary and perfidious combi- 
nation of the several members of government, stand- 
ing on as different foundations as republican princi- 
ples will well admit, and at the same time account- 
able to the society over which they are placed, ought 
alone to quiet this apprehension. But fortunately, 
the constitution has provided a still further safe- 
guard. The members of the congress are rendered 
ineligible to any civil offices, that may be created, or 
of which the emoluments may be increased, during 
the term of their election. No offices therefore can be 
dealt out to the existing membei's, but such ^ may 



M IHE FEDERALIST. 

become racdnt by ordinary easaalties ; and to sup- 
pose that these would be sufitdent to purch^e the 
guardians of the people, selected by the people them^ 
selves, is to renounce 6very rule by wMch events 
ought to be calculated, and to sul»titute an indi^ 
criminate and unbounded jealousy, with wMch all 
t^asoning must be vain. The sincere friencte of li- 
berty, who give themselves up to the extravagancies 
of this passion, are not aware of the injury tJiey do 
their own cause. As there is a d^^e of depravity 
i^ mankind, which requires a certain degree of cir- 
cumspection and distrust: so there are other quali- 
ties in human nature, which justify a certain portkm 
of esteem and confidence. Kepublican govemmeDt 
presujqposes the existence of these qualities in a 
higher degree, than any other form. Were the pic- 
tures which have been drawn by. the political jea- 
lousy of some among us, faithfid likenesses of the 
Iraman character, the inference would be, that ibete 
k not sufficient virtue among men for self-govern- 
ment ; and that nothing less than the chains of 
despotism, can restrain them from de^roying and 
devouring one another. 

PUBLIUS. 
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Jtr MR, HAMILrON* 



The same SuLjeet continued, in relation to the same Point 

1 HE second charge against the house of rq^esenta- 
tives is, that it will be too small to possess a due 
knowledge of the interests of its constitxients. 



THB FEDERALIST. U 

As this objection evidently proceeds bom a conk- 
parison of the proposed number of representatives, 
with the great extent of the United States, the num- 
ber of their inhabitants, and the diversity of their 
interests, without taking into view, at the same time^ 
the circumstances which will distinguish the con- 
gress fiom other l^islative bodies, the best answer 
that can be given to it will be a brief ezplanatbn 
of these peculiarities. 

It is a sound and important principle, that the re- 
presentative onght to be acquainted with the in« 
terests and circumstances of his constituents. But 
this principle can ext^id no further, than to those 
circumstances and interests to which the authority 
and care of the refttesentative relate. An ignorance 
of a variety of minute and particular objects, which 
do not lie within the compass of legislation, is con* 
tistent with every attribute necessary to a di^ per* 
ibnnance of the legblative trust. In detomining 
the extent of information required in the exercise 
of a particular authority, recourse then must be 
had to the objects within the purview of that au- 
thority. 

What are to be the objects of fedeial l^^lation? 
Those which are of most importance, and which 
seem most to require local knowledge, are com« 
meice, taxation, and the militia. 

A proper r^^ulation of commerce requires much 
information, as has been elsewhere remarked; but aar 
far as this information relates to the laws, and local 
situation of each individual state, a very few repre« 
sentatives would be sufficient vehicles of it to the fe« 
deral councils. 

Taxation will consist, in a great measure, of du- 
ties which will be involved in the regulation of 

FiU}.— VOL* lu It 
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commerce. So far the preceding remark is applica* 
ble tfi this object. As far as it may consist of in- 
ternal collections, a more diffusive knowledge of 
the circumstances of the state may be necessary. 
But will not this also be possessed in sufficient de- 
gree by a very few intelligent men, diffusively elec- 
ted within tire state? Divide the largest state into 
ten or twelve districts, and it will be found that 
there will be no peculiar local interest in either, 
which will not be within the knowledge of the re- 
presentative of the district. Besides this source of 
information, the laws of the state, framed by repre- 
sentatives from every part of it, will be almost of 
themselves a sufficient guide. In every state there 
have been made, and must continue to be made, re- 
gulations on this subject, which will, in many eases, 
leave little more to be done by the federal legisla- 
ture, than to review the different laws, and reduce 
them into one general act. A skilful individual in 
his closet, with all the local codes before him, might 
compile a law on some subjects of taxation for the 
whole union, without any aid from oral information ; 
and it may be expected, that whenever internal taxes 
may be necessary, and particularly in cases requiring 
uniformity throughout the states, the more simple 
objects will be preferred. To be fully sensible of 
the facility which will be given to this branch of 
federal legislation, by the assistance of the state 
codes, we need only suppose for a moment, that this 
or any other state were divided into a number of 
parts, each having and ej^ercising within itself a 
power of local legislation. Is it not evident that a 
degree of local information and preparatory labour, 
would be found in the several volumes of their pro- 
ceedingS) which would very much shorten the la- 
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bours of the general legislature, and render a much 
smaller number of members sufficient for it? The 
f^eral councils will derive great advantage from 
another circumstance. The representatives of each 
state will not only bring with them a considerable 
knowledge of its laws, and a local knowledge of 
their respective districts ; but will probably in all 
cases have been members, and may even at the very 
time be members, of the state legislature, where afl 
the local information and interests of the state are 
assembled, and from whence they may easily be con- 
yeyed by a very few hands into the legislature of 
the United States. 

With regard to the regulation of the militia, there 
are scarcely any circumstances in reference to which 
local knowledge can be said to be necessary. The 
general face of the country, whether mountainous 
or level, most fit for the operations of infantry or 
cavalry, is almost the only consideration of this na« 
ture that can occur. The art of war teaches general 
principles of organization, movement, and disci- 
pline, which apply univ^ersally. 

The attentive reader will discern, that the reason- 
iug here used, to prove the sufficiency of a moderate 
number of representati\'es, does not, in any respect, 
contiadict what was urged on another occasion, 
with regard to the extensive information which the 
representatives ought to possess, and the time that 
might be necessary for acquiring it. This infor- 
mation, so far as it may relate to local objects, is 
rendered necessary and difficult, not by a difference 
of laws and local circumstances within a single state, 
but of those among different states. Taking each 
state by itself, its laws are the same, and its interests 
but little diversified. A few men, therefore, will 
possess all the knowledge requisite for a pxoper re- 
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presentation of them. Were tlie interests and af- 
fairs of each individual state, perfectly simple and 
uniform, a knowledge of them in one part, would 
involve a knowledge of them in every other, and 
the whole state might be competently represented 
I^y a single member taken from any part of it. On 
a comparison of the diffei'ent states together, we find 
a great dissimilarity in their laws, and in many other 
circumstances connected with the objects of federal 
legislation, with all of which the federal represen- 
tatives ought to have some acquaintance. Whilst a 
few representatives, therefore, from each state, may 
bring with them a due knowledge of their own 
state, every representative will have much infonna* 
tion to acquire concerning all the other states. The 
changes of time, as was formerly remarked, on the 
comparative situation of the different states, will 
have an assimilating tendency. The effect of time 
on the internal affairs of the states, taken singly, 
will be just the contrary. At present, some of the 
states are little more than a society of husbandmen* 
Few of them have made much progress in those 
branches of industry, which give a variety and com- 
pleiity to the affairs of a nation. These, however, 
will in all of them be the fruits of a more advanced 
population ; and will require, on the part of each 
state, a fuller representation. The foresight of the 
convention, has accordingly taken care, that the pro- 
gress of population, may be accompanied with a 
proper increase of the representative branch of the 
government. 

The experience of Great-Britain, which presents 
to mankind so many political lessons, both of the 
monitory and exemplary kind, and which has been 
frequently consulted in the course of these inquiries, 
corioboratea the result of the reflections which we 
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have just inade. The number of inliabitants in the 
two kingdoms of England and Scotland, cannot be 
stated at less than eight millions. The representa- 
tives of these eight millions in the house of com- 
mons, amount to five hundred and fifty-eight. Of 
this number, one-ninth ^re elected by three hundred 
and sixty-four persons, and one half, by five thou- 
sand seven hundred and twenty-three persons*. It 
cannot be supposed that the half thus elected, and 
who do not even reside among the people at large, 
can add any thing either to the security of the 
people against the government, or to the knowledge 
of their circumstances and interests in the legisla- 
- tive councils. On the contrary, it is notorious, that 
they are more frequently the representatives and in- 
struments of the executive magistrate, than the 
guardians and advocates of the popular rights. They 
might, therefore, with great proj^riety, be consider- 
ed as something more than a mere deduction from 
the real representatives of the nation. We will, 
however, consider them in this light alone, and will 
not extend the deduction to a considerable number 
of others, who do not reside among their constitu- 
ents, are very faintly connected with them, and have 
very little particular knowledge of their aflairs. 
With all these concessions, two hundred and seven- 
ty-nine persons only will be the dejiository of the 
safety, interest, and happiness of eight millions ; 
that'is to say, there will be one representative only, 
to 0iaintain the rights, and explain the situation, of 
iivatty^ight thousand six hundred and seventy con- 
stituents, in an assembly exposed to the whole forcq 
of executive influence, and extending its authority 

* Burgh's Politieia IHsqiusitioiis^. 
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to every object of l^blatiob witMa a taaii(Mi» Wbost 
affaus are ia the highest degree divenified and emu- 
plicated. Yet it is very certain, not only that a va- 
luable portion of freedom has been preserved undet 
all these circumstances, but that the defects in the 
British code are chargeable in a very small piopo^ 
lion, on the ignorance of the legislature concemiag 
the circumstanx;es of the people. Allowing to this 
case the weight which is due to it ; and oompariBS 
it with that of the house of representatives as above 
explained, it seems to give the fullest assurance, that 
a representative for every thirty thouictnd mhU^ittnUt^ 
will render the latter both a safe and compeftetit 
guardian of the interests which will be confided 
t#it. 

PUBLIUS. 



NUMBER LVII. 
Mr MR. HAMitrov. 



TKe same Subjeet eontinued, in relation to the supposed te»deiity tf 
the Plan of the Conyention to elerate the few aboye the man j. 

1 HE third charge against the house of representa* 
lives is, that it will be taken from that class of citi- 
zens which will have least sympathy with the mass 
of the people ; and be most likely to aim at an am- 
bitious sacrifice of the many, to ^e aggrandizement 
of the few. 

Of all the objections which have been framed 
against the federal constitution, this is perhaps the 
most eztraoidinaiy. Whilst the objection itself Is 
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livened igaiost a pretended oli^fohy, tlie priticiple 
of it strikes stt the very root <rf repuWiean govem- 
ment. 

The aim of every political constitution is, or 
ot^ht to be» first, to obtaki for rulers men who pos- 
sess most wisdom to discern, and most virtue to pur- 
sue, the common good of the socie^ ; and in the 
next place, ta take the most effectual {Hrecautions fck 
keeping them virtuous, whilst they continue to hold 
their public trust. The elective mode of obtain* 
ing rulers, is the characteristic policy of republicafi 
government. The means relied on in this form of 
gOvemment for prex'^nting their degeneracy, are nu^ 
meious and various. The most effectual one, iii 
such a limitation of the term of appointments, A 
will maintain a proper responsibility to the people. 

Let me now ask, what there b in the constitution 
of the house of representatives, that violates the 
princijdes of repuUican governmeat ; or favours the 
elevation of the few, on the ruins of the many? 
Let me ask, whether every circumstance is not, om 
the contrary, strictly conformable to these prin* 
€ipfes; and scrupulously impartial to the righti 
and pretensions of every class and description of 
citizens? 

Who are to be the electors of the federal repre^ 
«entatives? Not the rich, more than the poor ; not 
the learned, more than the ignorant ; not the haughty 
heirs of distinguished names, more than the humble 
sons of obscure and uppropitious fortune. The 
electors are to be the great body of the people of 
the United States. They are to be the same, who 
exercise the right in every state of electing the cor- 
respondent branch of the legislature of the state. 

Who aire to be the objects of popular choice? 
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EvBry citizcu whose metit Bviy recommend Mm to 
the esteem and confidence of his comitiy. No 
qualification of wealth, of birth, of religious foith^ 
or of civil profession, is permitted to fetter tlie 
judgment* or disappoint the inclination of tlie 
]>eople. 

If we consider the situation of the men on whoim 
the free suffrages of their fello[WH3iti29^s may con- 
fer the representative trust, we shall find it involv- 
ing every security which can be devised or desired, 
for their fidelity to their constituents. 

In t}ie first place, as they will have been distin- 
f uished by the preference of their fellow-citiz^i», 
we are to presume that, in general) they wiU be 
aomewhat distinguished also by those qualities 
which entitle them to it, and which . promise a sia- 
€ere and scrupulous regard to the nature of their en- 
gagements. 

In the second place, they will enter into the pul>- 
lie service under circumstances, which cannot fail 
to produce a temporary afiection at lea^t to their con- 
stituents. There is in every breast a, sensibility to 
marl^s of honour, of favour, of esteem, and of con- 
lidqnce, which, apart from all considerations of in* 
terest, is some pledge for grateful and benevolent 
returns. Ingratitude is a common topic of declama- 
tion against human nature ; and it must be confes* 
sed, that instances of it are but too frequent' and 
flagrant, both in public and in private life. But th« 
universal and extreme indignation which it itisfHres, 
is itself a proof of the energy and prevalence of the 
contrary sentiment. ' . 

In the third place, those ties which bind the ise- 
presentative to his constituents, are strengthened by 
motives of a more selfish nature* His pride and 
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vanity attacb bim to a fonn of govemment which 
favours his pretensioDS* and gives him a share in it9 
hpnoarsand distinctions. Whaterer hopes or pn>* 
jects might be entertained by a few aspiring charac- 
ters, it must generally happen, that a great inx>por- 
tion of the men deriving their advancement from 
tiieir influence with the people, wouhl have more 
to hope from a preservation of their iavour, than 
from innovations in the government subversive o£ 
the authority of the people. 

AU these securities, however, would be found 
very insufficient without the restraint of frequent 
elections. Hence, in the fourth place, the house 
of representatives is so constituted, as to support in 
the members an habitual recollection of their depen- 
dence on the people. Before the sentiments im<» 
pressed on their minds by the mode of their eleva- 
tion, can be efiaced by the exercise of power, they 
will be compelled to anticipate the moment when 
their power is to cease, when their exercise of it is 
to be reviewed, and when they must descend to the 
level from which they were raised ; there for ever 
to remain, unless a faithful discharge of their trust 
shall have established their title to a renewal of it. 

I will add, as a fifth circumstance in the situation 
of the house of representatives, restraining them 
from oppressive measures; that they can make no 
law which will not have its full operation on them* 
s^ves and their friends, as well as on the great mass 
of the society. This has always been deemed one 
of the strongest bonds by which human policy can 
connect the rulers and the people together. It 
creates between them that communion of interest, 
and sympathy of sentiments, of which few govern* 
ments have furnished examples ; but without whicl^L 
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every govemtnent degenerates into tyi^nny. If it 
be asked, what is to restrain the house of represen- 
tatives from making legal discriminations in favour 
of themselves, and a particular class of the society? 
I answer, the genius of the whole system ; the na- 
ture of just and constitutional laws ; »id, above all, 
the vigilant and manly spirit which actuates the 
people of America ; a spirit which nourishes freedom, 
and in return is nourished by it. 

If this spirit shall ever be so far debased, as to 
tolerate a law not obligatory on the legblature, as 
well as on the people, the people will be prepared 
to tolerate any thing but liberty. 

Such will be the relation between the house of 
representatives and their constituents. Duty, grati- 
tude, interest, ambition itself, are the cords by which 
they will be bound to fidelity and sympathy with 
the great mass of the i)eople. It is possible that 
these may all be insufficient, to control the caprice 
and wickedness of men. But are they not all that 
government will admit, and that human prudence 
can devise? Are they not the genuine, and the cha- 
racterbtic means, by which republican government 
provides for the liberty and happiness of the people? 
Are they not the identical means on which every 
state government in the union relies for the attaia- 
ment of tliese important ends ? What then are we to 
understand by the objection which this paper has 
combated? What are we to say to the men who pro- 
fess the most flaming zeal for republican government, 
yet boldly impeach the fundamental principle of it ; 
who pretend to be champions for the right and the 
53apacity of the people to choose their own ruler?, 
yet maintain that they will prefer those only who 
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will imiaediately and infallibly betray the trast com- 
mitted to them? 

Were the objection to be read by one, who had 
not seen the nu)de [nrescribed by the constitution for 
the choice of representatives, he could suppose no- 
thing tess, than that some unreasonable qualifica- 
tion of property was aimexed to the right of suffrage; 
or that the right of eligibility was limited to per* 
sons of particular families or fortunes ; or at least, 
that the mode prescribed by the state constitutions 
was, in some respect or other, very grossly departed 
firom. We have seen how far such a suppo- 
sition would err, as to the two first points* Nor 
would it, in fact, be less erroneous as to the last. 
The only difference discoverable between the two 
cases is, that each representative of the United 
States wHl be elected by five or six thousand citi- 
z^is ; whilst, in the individual states, the election 
of a representative is left to about as many hundred. 
Will it be pretended, that this difference is sufficient 
to justify an attachment to the state governments, 
and an abhorrence to the federal government? If 
this be the point on which the objection turns, it 
deserves to be examined. 

Is it supported by reoion ? This cannot be said, 
without maintaining, that five or six thousand citi- 
zens are less capable of choosing a fit representative, 
or more liable to be cormpted by an unfit one, than 
five or six hundred. Reason, on the contrary, as- 
sures us that, as in so great a number, a fit representa- 
tive would be most likely to be found ; so the choice 
would be less likely to be diverted from him, by 
the intrigues of the ambitious, or the bribes of the 
rich. 
Is ihe com^quence from this doctrine admissible? 
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If we say tliat five or six hundred citizem are s^ 
many as can jointly exercise their right of suffragei 
must we not deprire the people of the immediate 
choice of their public servants in every instance, 
where the administration of the government does 
not require as many of them as will amount to out 
for that number of citizens ? . 

Is the doctrine warranted by facts? It was shown 
in the last paper, that the real representation in the 
British house of commons, very little exceeds the 
proportion of one for every thirty thousand inhabi* 
tants. Besides a variety of powerful causes, not ex- 
isting here, and which favour in that country the 
pretensions of rank and wealth, no person is eligible 
as a representative of a county, unless he possesses 
real estate of the clear value of six hundred pounds 
sterling per year; nor of a city or borough, unless 
he possesses a like estate of half that annual value. 
To this qualification, on the part of the county re- 
presentatives, is added another on the part of the 
county electors, which restrains the right of sufiCrage 
to perscfus havin"^ a freehold estate of the annual 
value of more than twenty pounds sterling, acc<Hd- 
iog to the present rate of money. Notwithstanding 
these unfavourable circumstances, and notwithstand. 
ing some very unequal laws in the British code, it 
cannot be said, that the representatives of the na- 
tion have elevated the few, on the ruins of the 
many. 

But we need not resort to foreign experience on 
this subject. Our own is explicit and decisive. The 
districts in New-Hampshire, in which the senators 
are chosen immediately by the people, are nearly as 
large as will be necessary for her representatives in 
the congress. Those of Massachusetta are laiger 
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ilAn Mil be necessary for that purpose. And those 
of New-York still more so. In the last state, the 
members of assembly, for the cities and counties of 
New-York and Albany, are elected by very nearly 
as many voters as will be entitled to a represents*^ 
live in the congress, calculating on the number of 
sixty-five representatives only. It makes no differ- 
ence, that in these senatorial districts and counties, 
a number of representatives are ^'oted for by each 
elector at the same time. If the same electors, at 
the same time, are capable of choosing four or fi^e 
representatives, they cannot be incapable of choos- 
ing one. Pennsylvania is an additional example. 
Some of her counties, which elect her state reprc- 
sentaitives, are almost as large as her districts will be 
by which her federal representatives will be elected. 
The city of Philadelphia is supposed to contain be- 
tween fifty and sixty thousand souls. It will, there- 
fore, form nearly two districts for the choice of fe- 
deral representatives. It forms, however, but one 
county, in which every elector votes for each of ifm 
lepresentatives in the state legislature. And wliat 
may appear to be still more directly to our purpose 
the whole city actually elects a shigie metjider for the 
executive council. This is the case in all the other 
counties of the state. 

Axe not these facts the most satisfactory pioofi 
of the fallacy, which has been employed against the 
branch of the federal government under considera^ 
tion? Has it appeared on trial, that the senators ctf 
New-Hampshire, Massachusetts, and New York ; or 
the executive council of Pennsylvania ; or the mem«' 
bers of the assembly in the two last states, have be- 
trayed any peculiar disposition to sacnfiee the many 
to the few ; or are %n any respect less worthy pitimt 

FED. — vox. ii. I 
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places, than the representatives and magistrates apr 
pointed in other slates, by very small divisions of 
the people? 

But there are cases of a stronger complexion, than 
any which I have yet quoted. One branch of the 
legislature of Connecticut is so constituted, ,that 
each member of it is elected by the whole state. 
So is the governor of that state, of Massachusetts, 
and of this state, and the president of New-Hamp- 
shire. I leave every man to decide, whether the 
result of any one of these experiments can be said 
to countenance a suspicion, that a diffusive mode of 
choosing representatives of the people tends to ele- 
vate traitors, and to undermine the public liberty. 

PUBLIUS. 
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The same Subject continued, in relation to the future augmentation 
of the Members. 

IHE remaining charge against the house of repre- 
sentatives, which I am to examine, is grounded on 
a supposition that the number of membei*s will not 
fee augmented from time to time, as the progress of 
population may demand. 

It has been admitted that this objection, if well 
supported, would have great weight. The following 
observations will show, that, like most other objeo* 
tions against the constitution, it can only proceed 
from a partial view of the subject ; or from a jealousy 
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whicli discolours and disfigures every object wliicli 
it beholds. 

1. Those who urge the objection, seem not to have 
recollected, that the federal constitution will not suf- 
fer by a comparison with iTie state constitutions, in 
Vhe security provided for a gradual augmentation of 
the number of representatives. The number wliich 
is to prevail in the first instance, is declared to be 
temporary. Its duration is limited to the short term 
of three years. 

Within every successive term of ten years, a cen- 
sus of inhabitants is to be repeated. The unequivo- 
cal objects of these regulations are, first, to re-adjust, 
from time to time, the apportionment of representa- 
tives to the number of inhabitants ; under the single 
exception, that each state shall have one represen- 
tative at least : Secondly, to augment the number of 
Tcpresentatives at the same periods ; under t^e sole 
limitation, that the whole number shall not exceed 
one for every thirty thousand inhabitants. If we 
review the constitutions of the several states, we 
shall find that some of them contain no determinate 
regulations on this subject ; that others correspond 
pretty much on this point with the federal constitu- 
tion ; and that the most effectual security in any of 
them, is resolvable into a mere directory provision. 

2. As far as experience has taken place on this 
subject, a gradual increase of representatives under 
the state constitutions, haa at least kept pace with 
that of the constituents ; and it appears that the for- 
mer have been as ready to concur in such measure$, 
as the latter have been to call fot them. 

3. There is a peculiarity in the federal constitu- 
tion, which ensures a watchful attention in a majo» 
rity both of the people and of their representations, 
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to a coQstitutional augmentation of the latter. The 
peculiarity lies jn this, that one branch of the legis- 
lature is a representation of citizens ; the other of the 
states : In the former, consequently, the larger states 
will have most weight ; in the latter, the advantage 
will be in favour of the smaller states. From this cir- 
cumstance it may vdih certainty be inferred, that the 
larger states will be strenuous advocates for increas- 
ing the number and weight of that part of the legis* 
lature Ui which their influence predominates. And 
it so happens, that four only of the largest will have 
a majority of the whole votes in the house of repre- 
sentatives. Should the representatives or people, 
therefore, of the smaller states, oppose at any time a 
reasonable addition of members, a coalition of a very 
|)ew states will be sufficient to over-rule the opposi* 
tion; a coalition which, notwithstanding the rival** 
ship and local prejudices which might prevent it ou 
ordinary occasions, would not fail to^ take place, 
when not merely prompted by common interest, but 
justified by equity and the principles of the constK> 
tution. 

It may be alleged, perhaps, that the senate would 
be prompted by like motives to an adverse coalition ; 
and as their concurrence would be indispensable, the 
just and constitutional views of the other branch 
might be defeated. This is the difllculty which has 
probably created the most serious apprehensions in 
the jealous friends of a numerous representatibn.-— 
Fortunately it is among the difficulties which, ex* 
isting only in appearance, vanish on a close and ae« 
curate inspection. The following reflections will, if 
I mistake not, be admitted to be concUisive and satis^ 
factory on this point. 
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Notwithstanding the equal authority which will 
subsist between the two houses on all legislative sub* 
jects, except the originating of money-bills, it cannot 
be doubted, that the house composed of the greater 
numbers, when supported by the more powerful states, 
and speaking the known and determined sense of a 
nugority of the people, will have no small advantage 
in a question depending on the comparative firmness 
of tlie two houses. 

This advantage must be increased by the consci- 
ousness felt by the same side, of beiug supported in 
its demands, by right, by reason, and by the consti- 
tution ; and the consciousness on the opposite side, 
of contending against the force of all these solemn 
considerations. 

It is further to be considered, that in the gradation 
between the smallest and largest states, there are 
several which, though most likely in general to ar- 
range themselves among the former, are too little re- 
moved in extent and population from the lattei*, to 
second an opposition to their just and legitimate pre- 
tensions. Heuce it is by no means certain, that a 
majority of votes, even in the senate, would be un- 
friendly to proper augmentations in the number of 
xepresentatives. 

It will not be looking too far to add, that the sena« 
tors from all the new states may be gained over to 
the just views of the house of representatives, by an 
expedient too obvious to be overlooked. As these 
states will, for a great length of time, advance in po- 
pulation with peculiar rapidity, they will be inter- 
ested in freq«ent re-apportionments of the represen- 
tatives to the niunber of inhabitants. The large 
states, therefore, who will pie vail in the house of re- 
presentatives, will have nothing to do, but to make 
i2 
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re-apportlonments and augmentations mutually cou' 
ditions of each other ; and the senators from all the 
most growing states will be bound to contend for the 
latter, by the interest which theiif states will feel in 
the former. 

These considerations seem to afford ample security 
on this subject ; and ought alone to satisfy all the 
doubts and feai-s which have been indulged with re« 
gard to it. Admitting, however, that they should all 
be insufficient to subdue the unjust policy of the 
smaller states, or their predominant influence in the 
councils of the senate ; a constitutional and in&Uible 
resource still remains with the larger states, by whkh 
they will be able at all times to accomplish their just 
purposes. The house of representatives can not only 
i-efuse, but they alone can propose the supplies reqiu- 
site for the support of government. They, in a word, 
hold the purse ; that powerful instrument by which 
we behold in the history of the British constitution 
an infant and humble representation of the people^ 
gradually enlarging the sphere of its activity and 
importance, and finally reducing, as far as it seems to 
have wished, all the overgrown prerogatives of the 
other tranches of the government. This power over 
the purse may, in fact, be regarded as the most com- 
plete and effectual weapon, with which any constitu- 
tion can arm the immediate representatives of the peo- 
ple, for obtaining a redress of every grievance, and for 
carrjring into effect every just and salutary measure. 

But will not the house of representatives be as 
much interested as the senate, in maintaining the 
government in its proper functions, afkd will they 
not therefore be unwilling to stake its existence or 
its reputation on the pliancy of the senate? Or if 
such a trial o{ firmness between the two l»r{UM>hes 
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were hazarded, would not the one be as likely first 
to yield as the other? These questions will create no 
difficulty with those who reflect, tliat in all cases, 
the smaller the number, and the more permanent 
and conspicuous the station of men in power, the 
stronger must be the interest which they will indi- 
vidually feel in whatever concerns the government. 
Those who represent the dignity of their country in 
the eyes of other nations, will be particularly sensi- 
ble to every prospect of public danger, or of a disho- 
nourable stagnation in public affairs. To those causes 
we are to ascribe the continual triumph of the Bri- 
tish house of commons over the other branches of the 
government, whenever the engine of a money-bill has 
been employed. An absolute inflexibility on the side 
of the latter, although it could not have faUed to in- 
volve every department of the state in the general 
conftision, has neither been apprehended nor experi- 
enced. The utmost degree of firmness that can be 
di^kyed by the federal senate or president, will not 
be more than equal to a resistance, in which they will 
be supported by constitutional and patriotic princi- 
ples. 

In this review of the constitution of the house of 
representatives, I have passed over the circumstance 
of economy, which, in the present state of affairs, 
might have had some effect in lessening the tempo- 
rary number of representatives; and a disregard of 
which would probably have been as rich a theme of 
declamation against the constitution, as has been 
furnished by the smallness of the number proposed. 
J omit also any remarks on the difficulty which might 
be foi^nd, under present circumstances, in engaging 
in the federal service a larger number of such cha* 
lacters as the people will probably elect. One obser- 
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vatioa, however, I must be permitted to add on tMs 
subject, 43 claiming, in my judgment, a very serious 
attention. It is, that in all legislative assemblies, 
the greater the number composing them may be, the 
fewer will be the men who will in fact direct their 
proceedings. In the first place, the more numerous 
any assembly may be, of whatever characters com- 
posed, the greater is known to be the ascendency of 
passion over reason. In the next place, the lai-ger 
the number, the greater will be the proportion of 
members of limited information and of weak capaci- 
ties. Now it is precisely on characters of this de- 
scription, that the eloquence and address of the few 
are known to act with all their force. In the an- 
cient republics, where the whole body of the people 
assembled in person, a single orator, or an artful 
statesman, was generally seen to rule with as com- 
plete a sway, as if a sceptre had been placed in his 
single hands. On the same iirkiciple, the more mul^ 
titudinous a representative assembly may be render- 
ed, the more it will partake of the infiimities inci- 
dent to collective meetings of the people. Igno- 
rance will be the dupe of cunning ; and passion the 
slave of sophistry and declamation. The people can 
never err more than in supposing, that by multiply- 
ing their representatives beyond a certain limit, they 
strengthen the barrier against the government of a 
few. Experience will for ever admonish them, that, 
on the contrary, after securing a sufficient number for ^ 
the purposes of safety ^ of local information^ and of dif- 
fusive sympathy ivith the whole society^ they will coun- 
teract their own views by every addition to their 
representatives. Tlie countenance of the govern- 
ment may become more democratic; but the soill 
that animates it will be more x)lisarchic. The ma- 
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chine will be enlarged, but the fewer, and often the 
more secret, will be the springs by which is motions 
are directed. 

As connected with the objection against the nuni- 
ber of representatives, may i)roperly be here noticed, 
that which has been suggested against the number 
made competent for legislative business. It has 
been said that more than a majority ought to have 
been required for a quorum, and in particular cases, 
if not in all, more than a majority of a quorum for 
a decision. 

That some advantages might have resulted from 
such a precaution, cannot be denied. It might have 
been an additional shield to some particular inter- 
ests, and another obstacle generally to hasty and 
partial measures. But these considerations are out- 
weighed by the inconveniences in the opposite 
scale. In all cases where justfee, or the general 
good, might require new laws to be passed, or ac« 
-tive measures to be pursued, the frmdamental princi- 
ple of free government would be reversed. It would 
be no longer the majority that would rule ; the pow- 
er would be transferred to the minority. Were the 
defensive privilege limited to particular cases, an 
interested minority might take advantage of it to 
screen themselves from equitable sacrifices to the 
general weal, or in particular emergencies to extort 
unreasonable indulgences. Lastly, it would facili- 
tate and foster the baneful practice of secessions; 
a practice which has shown itself, even in states 
where a majority only is required ; a practice sub- 
versive of all the principles of oitierand regular go- 
vernment; a practice which leads more directly to 
public convulsions, and the ruin of popular govern- 
ments, than aixy other which has yet been display- 
ed among us. PUBLIUS, 
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NUMBER LIX. 

Mr MR, HA MIL to N- 



Coaeeming the Regulation of Eleetions. 

1 HE natural order of the subject leads us to con- 
sideir, in this place, that pro^ ision of the constitu- 
tion which authorizes the national legislature to 
regulate, in the last resort, the election of its own 
members. 

It is in these words : " The times^ places^ and man>' 
** ner of holding elections for senators and represen- 
♦« tatives, shall be prescribed in each state by the 
** legblature thereof ; but the congress may, at, any 
** time, by law, make or alter such regulations, ex^ 
** cept as to places of choosing senators*." This 
provision has not only been declaimed against by 
those who condemn the constitution in the gross ; 
but it has been censured by those who have objec- 
ted with less latitude, and greater moderation ; and, 
in one instance, it has been thought exceptionable 
by a gentleman who has declared himself the ad- 
vocate of every other part of the system. 

I am greatly mistaken, notwithstanding, if there 
be any article in the whole plan more completely 
defensible than this. Its propriety rests upon the 
evidence of this plain proposition, that evert/ go- 
virrtment ought to contain in itself the means of its 
oivn preservation. Every just reasoner will, at first 
sight, approve an adherence to this rule in the work 
of the convention; and will disapprove every de- 
viation from it, which may not appear to have been 
dictated by the necessity of incorporating into the 
"* Ut Ctose, ¥h Sec^ffn of the 1st Article. 
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work some particular ingredient, with which a rigid 
conformity to the rule was incompatible. Even ia 
this case, though he may acquiesce in the necessi- 
ty, yet he will not cease to regard a departure from 
so fundamental a principle, as a i)ortion of imper- 
fection in the system whicli may prove the seed of 
future weakness, and perhaps anarchy. 

It will not be alleged, that an election law could 
have been framed and inserted in the constitution, 
which would have been applicable to every proba- 
ble change in the situation of the country ; and it 
will, therefore, not be denied, that a discretionary 
power over elections ought to exist somewhere. It 
will, r presume, be as readily conceded, that there 
were only three ways in which this power could 
have been reasonably organized ; that it must either 
have been lodged wholly in the national legisla- 
ture, or wholly in the state legislatures, or primarily 
in the latter, and ultimately in the former. The 
last mode has with reason been preferred by the 
convention. They have submitted the regulation 
of elections for the federal government, in the first 
instance, to the local administrations ; which, in or- 
dinary cases, and when no improper views prevail, 
may be both more convenient and more satisfoctory ; 
but they have reserved to the national authority a 
light to interpose, whenever extraordinary circum- 
stances might render that interposition ^ necessary to 
its safety. 

Nothing can be more evident, than that an ex- 
clusive power of regulating elections for the nation- 
al government, in the hands of the state legisla- 
tures, would leave the existence of the union en- 
tirely at their mercy. They could at any moment 
annihilate it, by neglecting to provide for the choice 
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of jiersons to administer its affairs. It is to little 
purpose to say, that a neglect or omission of this 
kind would not be likely to take place. The con« 
stitutional possibility of the thing, without an equi- 
valent for tha risk, is an unanswerable objection. 
Nor has any satisfactory reason been yet assigned 
for incurring that risk. The extravagant surmises 
of a distempered jealousy, can never be dignified 
with that character. If we are in a humour to 
presume abuses of power, it is as fair to pres]ame 
them, on the part of the state governments, as on 
the part of the general government. And as it is 
more consonant to the rules of a just theory, to 
intrust the union with the care of its own exist- 
ence, than to transfer that care to any other haiKis ; 
if abuses of power are to be hazarded on the 
one side or on the other, it is more rational to 
hazard them where the power would naturally be 
plac^, than where it would unnaturally be placed. 

Suppose an article had been introduced into the 
constitution, empowering the United States to re- 
gulate the elections for the particular states, would 
any man have hesitated to condemn it, both as an 
unwarrantable transposition of power, and as a pre* 
meditated engine for the destruction of the state go- 
vernments? The violation of principle, in this case, 
would have required no comment ; and, td an un- 
biassed observer, if will not be less apparent in the 
project of subjecting the existence of the national 
government, in a similar respect, to the pleasure of 
the state governments. An impartial view of the 
matter cannot fail -to result in a conviction, that each 
as far as possible, ought to depend on itself for its 
oVn preservation. 
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As an objection to this position, it may be temaik- 
ed, tbat the constitution of the national senate, wou]d 
inrolre in its full extent the danger which it is 
suggested might flow irom an exclusive power in 
the state legislatures to reg^tlate the federal elec> 
tioos* It may be alleged, that by dedining the ap< 
pointment of senators, they might at any time give 
a fatal blow to the union ; and from this it may be 
inferred, that as its existence would be thus ren- 
dered dependent upon them in so essential a point, 
there can be no objection to intrusting them with 
it, in tl^ pkrticular case under consideration. The 
interest of each state, it may be added, to maintain 
its representation in the national councils, would be 
a complete security against an a6:;se of the trust. 
r This argument, though specious, will not, upon 
.examination, be found solid. It is certainly true, 
that the state legislatures, by forbearing the ap- 
pointment of senators, may destroy tiie national go« 
vemmont. But it will not follow, that because they 
Imvje the power to do this in c»ie instance, they ought 
to have it in every other. There are cases in which 
the pernicious tendency of such a power may te far 
more ctecisive, without any motive to recommend 
their admission into the system, equally cogent with 
that which must have regulated the conduct of tto 
. convention, in respect to the formation of the se- 
.nate^ So far as that mode of formation may expose 
the imion to the possibility of injury from the state 
legislatures, it is an evil; but it is an evil which 
could not have been avoided without excluding the 
•states, in their political capacities, wholly from a 
place in the organization of the national govern- 
m^it. If this, had been done^ it WQuld doubtless 
have been interpreted into an entire dereliction of 

F£n. — VOL. II. K 
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the federal principle ; and would certainly have de- 
prived the state governments of that al^solute safe- 
guard, which they will enjoy under this provision. 
But, however wise it may have been, to liave sub- 
mitted in this instance to an inconvenience, for the 
attainment of a necessary advantage or a greater 
good, no inference can be drawn from thence to fa- 
vour an accumulation of the evil, where no necessity 
urges, nor any greater good invites. 

It may also be easily discerned, that the national 
government would run a much greater risk, from a 
power in the state legislatures over the elections of 
its house of representatives, than from their power 
of appointing the membere of its senate. The se- 
nators are to be chosen for the period of six years; 
there is to be a rotation, by which the seats of a 
third part of them are to be vacated, and replenish- 
ed every two years ; and iw state is to be entitled to 
more than two senators : A quorum of the body is 
to consist of sixteen members. The joint result of 
these circumstances would be, that a temporary com- 
bination of a few states, to intermit the appointment 
of senators, could neither anndl the existence, nor 
impair the activity of the body: And it is not from 
a general and permanent combination of the states, 
that we can have any thing to fear. The first might 
proceed from sinister designs in the leading members 
of a few of the state legislatures; the last would 
suppose a fixed and rooted disafiection in the great 
body of the people ; which will either never eifat 
at all, or will in all probability, proceed from an ex- 
perience of the inaptitude of the general govern- 
ment to the advancement of their happiness; in 
which event, no good citizen could desire its con- 
tinuance. 
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But with regard to the federal house of representa- 
tivesythere is intended to be a general election of mem- 
bers once in two years. If the state legislatures were 
to be invested with an exclusive power of regulating 
these elections, every period of making them would 
be a delici^te crisis in the national situation; which 
might issue in a dissolution of the union, if the 
leaders of a few of the most important states should 
have entered into a previous consxnracy to prevent an 
election. 

I shall not deny that there is a degree of weight 
in the ob8er\''ation, that the interest of each state to 
be represented in the federal councils, will be a secu* 
rity against the abuse of a power over its elections in 
the hands of the state legislatures. But the security 
will not be considered as complete, by those who at- 
tend to the force of an obvious distinction between 
the interests of the people in the public felicity, and 
the interest of their local rulers in the power and 
consequence of their offices. The people of America 
may be warmly attached to the government of the 
union, at times when the particular rulers of particu- 
lar states, stimulated by the natural rivalship of 
power, and by the hopes of personal aggrandizement, 
and supported by a strong faction in each of those 
states, may be in a very opposite temper. This di- 
versity of sentiment between a majority of the peo- 
ple, and the individuals who have the greatest credit 
in their councils, is exemplified in some of the states 
at the present moment, on the present question. — 
The scheme of separate confederacies, which will 
always multiply the chances of ambition, will be a 
never failing bait to all such influential characters in 
the state administrations, as are capable of preferring 
their own emolument and advancement to the public 
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weal. With so effectual a weapon in their hands as 
the exclusive power of regulating elections fox the 
national government, a combination of a few such 
men, in a few of the most considerable states, where 
the temptation will always be the strongest, m%ht 
accomplish the destruction of the union ; by seizing 
the opportunity of some casual dissatisfaction among 
the people, and which perhaps they may themselves 
have excited, to discontinue the choice of members 
for the federal house of representatives. It ought 
never to be forgotten, that a firm union of this coun- 
try, under an efficient governnrent, will probably be 
an increasing object of jealousy to more than one 
nation of Emope ; and that enterprises to subvert it 
will sometimes originate in the intrigues of fcneign 
powers, and will seldom fail to be patronized and 
abetted by some of them. Its preservation therefor^ 
ought in mo case, that can be avoided, to be commit* 
ted to the guardianship of any but those, whose sita- 
ation will uniformly beget an immediate iirterest in 
the faithful and vigilant performance <rf the trust. 

PCTBUUS. 
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The Btme Saljeet eontiniied. 

We have seen, that an uncontrollable power orct 
the elections for the federal government could not, 
without hazard, be committed to the state legisla- 
tures. Let us now see wh^t arc the dangers on the 
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other side ; tliat is^ from confiding the ultimate right 
of regulating its own elections to the union itself* It 
is not pretended that this right would ever be used 
for the exclusion of any state from its share in the 
representation. The interest of all would, in this 
respect at least, be the security of all. But it is al- 
leged, that it might be employed in such a manner 
as to promote the election of some favourite class of 
men in exclusion of others ; by confining the places 
of election to particular districts, aiKl rendering it im- 
practicable for the citizens at large to partake in the 
choice. Of all chimerical suppositions, this seems to 
be the most chimerical. On the one hand, no ra- 
tional calculation of proba:bilities would lead us to 
imagine, that the disposition whieh a conduct so vi- 
olent and extraordinary would imply, could ever find 
jts way into the national councils ; and on the other 
hand, it may be concluded with certainty, that if so 
improper a spirit should ever gain admittance into 
them, it would display itself in a form altogether dif- 
ferent, and far more decisive. 

The improbability of the attempt may be satisfac- 
torily inferred from this single reflection^ that it 
eoiild never be made without causing an immediate 
revolt of the great body of the people, headed and 
directed by the state governments. It is not difficult 
to conceive, that this characteristic right of freedom 
may, in certain turbulent and factious seasons, be vi- 
olated in respect to a particular class of citizens by a 
victorious majority ; but that so fundamental a privi- 
lege, in a country situated and enlightened as this is, 
should be invaded to the prejudice of the great mass 
of the people, by the deliberate policy of the govern 
ment, without occasioning a popular revolution^ is 
altogether inconceivable said incredible. 
k2 
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In addition to this general reflection, there are 
considerations of a more precise nature, which forbid 
all apprehension on the subject. The dissimilarity 
in the ingredients, which will compose the national 
government, and still more in the manner in which 
they will be brought into action in its various bran- 
ches, must form a powerful obstacle to a concert of 
views, in any partial scheme of elections. There is 
sufficient diveriity in the state of property, in the 
genius, manners, and habits of the people of the dif- 
ferent parts of the union, to occasion a material di- 
versity of disposition in their representatives towards 
the difi^erent ranks and conditions in society. And 
though an intimate intercourse under the same go- 
vernment, will promote a gradual assimilation of tem- 
per and sentiment, yet there are causes, as well phy- 
sical as moral, which may, in a greater or less degree, 
permanently nourish difl!erent propensities and incli- 
nations in this particular. Bat the circumstance 
whjch will be likely to have the greatest influence 
in the matter, will be the dissimilar modes of consti- 
tuting the several component parts of the govern- 
ment. The house of representatives being to be 
elected immediately by the people; the senate by 
the state legislatures; the president by electors^ho- 
9en for that purpose by the people; there would 
be little probability of a common interest to cement 
these different branches in a pi-edilection for any par- 
ticular class of electors. ' 
. As to the senate, it is impossible that any regula- 
tion of " time and manner," which is all that is pro- 
posed to be submitted to the national government in 
respect to that body, can afiect the spirit which will 
direct the choice of , its members. The collective sense 
of the state legislatures, can never be influenced by 



THE FEDERALIST. «l5 

extraneous circumstances of that sort: a considera- 
tion which alone ought to satisfy us that the discri- 
mination apprehended would never be attempted. 
For what inducement could the senate have to con- 
cur in a preference in which itself would not be in- 
cluded? Or to what purpose would it be established 
in reference to one branch of the legislature, if it 
could not be extended to the other? The composi- 
tion of the one would in this case counteract that 
of the other. And we can never suppose that it 
would embrace the appointments to the senate, un- 
less we can at the same time suppose the voluntary 
co-operation of the state legislatures. If we make 
th^ latter supposition, it then becomes immaterial 
where the power in question is placed ; whether in 
their hands, or in those of the union. 

But what is to be the object of this capricious par- 
tiality in the national councils ? Is it to be exer- 
cised in a discrimination between the different de- 
partments of industry, or between the different kinds 
€>£ property, or between the different degrees of pro- 
perty ? Will it lean in favour of the landed interest, 
or the monied interest, or the mercantile interest, or 
the manufacturing interest? Or, to speak in the 
fashionable language of the adversaries of the con- 
stitution, will it court the elevation of the " wealthy 
** and the well- bom," to the exclusion and debase- 
ment of all the rest of the society ? 
^ ^If this partiality is to be exerted in fiivour of those, 
who are concerned in any particular description of 
industry or property, I presume it will readily be 
admitted, that the competition for it will lie be- 
tween landed men and merchants. And I scruple 
no^ to affirm, that it is infinitely less likely that eithei 
of them should gain an ascendant in the national coun- 
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cilsy than that the one or the oth^ of them should 
predominate in all the local councils. The infef- 
ence will be, that a conduct tending to give an undue 
preference to either, is much less to be dreaded from 
the former than from the latter. « 

The several states are in various degrees addicted 
to agriculture and commerce* In most, if not all of 
them, the first is predominant. In a lew of them, 
'however, the latter nearly divides its empire ; and in 
most of them has a considerable share of influence. 
In proportion as either prevails, it will be conveyed 
into the national representation ; and for the very 
reason, that this will be an emanation from a greater 
variety of interests, and in much more various pro- 
portions, than are to be found in any single state, it 
will be much less apt to espouse either of them with 
a decided partiality, than the representation of any 
single state. 

- In a country consisting chiefly of the cultivatovs 
of land, where the rules of an equal representation 
obtain, the landed interest must, upon the whole, 
preponderate in the government. As long as this 
Jnterest prevails in most of the state legislatures, so 
long it must maintain a correspondent superiority in 
the national senate, which will generally be a faith- 
ful copy of the majorities of those assemblies. It can- 
not therefore be presumed, that a sacrifice of the 
landed to the mercantile class, will ever be a favour- 
ite object of this branch of the federal legislature. 
In applying thus particularly to the senate a general 
observation suggested by the situation of the coun- 
try, I am governed by the consideration, that the 
credulous votaries of state power cannot, upon their 
own principles, suspect that the state legislatures 
would be tf arped bom their duty by any external in- 
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fluence. Bat as in reality the same tituatiou must 
have the same efEect> in the primitive composition at 
least of the federal house of representatives ; an im- 
proper bias towards the mercantile class, is as little 
to be expected from this quarter or from the other. 

In order perhaps to give countenance to the ob- 
jection at any rate, it may be adked, is there not 
danger of an opposite bias in the national govern* 
ment, which may produce an endeavour to seciue a 
monopoly of the federal administraticm to the land- 
ed class? As there is little likelihood that the sup* 
position of such a bias will have any terrors for those 
who would be immediately injured hy it, a laboured 
answer to this question will be dispensed nith. It 
*^ wiU be sufficient to remark, first, that for the reasons 
elaewhexe^ssi^ied, it is less likdy that any decided 
partiality should prevaU in the councils of the union, 
diaa in those of any of its members. Secondly, 
that ther^ would be no tCTuptation to violate the 
constitution iafiivour of the landed class, because 
tfeit class would, in the natural oounie of thiugSi 
enjoy ss great a preponderancy as itself could desire. 
And thirdly, that men accustcoied to investigate the 
sources of public prosperity, upon a large aede, must 
be too well convinced of the utility ol commerce, to 
be inclined to inflict \xpon it so deep a wound, as 
would be occasioned by the entiite exclusion of those 
who would best understand its interests, from a 
share in the manageiQj^nt of them. The importance 
of commerce in the view of revenue alone, must ef- 
fectually guard it against the enmity of a body, which 
would be continually importuned in its favour, by 
the urgent calls of public necessity. 

I the rather consult brevity in discussing the pro- 
bability of a preference fouxided upon a discrimina- 
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tion between the different kinds of indnstiy and pit^ 
perty, because* as jEar as I understand the meaning of 
the objectors, they contemplate a, discrimination of 
another kind. They appear to have in view, as the 
objects of the preference with which they endeavour 
to alarm us, those whom they designate by the de- 
scription of the " wealthy and the well-bcMcn." These, 
it seems, are to be exalted to an odious pre-emii^nce 
over the rest of their fellowKiitizens. At one .time, 
however, their elevation is to be a necessary conse- 
quence of the smallness of the representative body ; 
at another time, it is to be effected by depriving the 
people at large of the opportunity of exercising th^ 
right Qf suffrage in the choice, of that body. 

But upon what principle is the discrimination d[ 
the places of election to be made, in order to an- 
swer the purpose of the meditated preference ? Are 
the wealthy and the well-bom, as they ^te called, 
confined to particular spots in the several states? 
Have they, by some miraculous instinct or fco-esight 
set apart in each of them, a common place of resi- 
dence ? Are they only to be met with in the towns 
and the cities ? Or are they, on the contrary, scat- 
tered over the face of the country, as avarice or 
chance may have happened to cast their own lot, ot 
that of their predecessors ? If the latter is the case, 
(as every intelligent man knows it to be*=,) is it not 
evident that the policy of confining the places of 
elections to particular districts, would be as subver- 
sive of its own aim, as it would be exceptionable on 
every other account? The truth is, that there is no 
method of securing to the ricli the preference ap- 
prehended, but by prescribing qualifications of pro- 
perty either for those who may elect, or be elected. 
* Partioularlj in the toutherft states ftad in Qua state. 
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But this forms no part of the power to be conferred 
upon the national government. Its authority would 
be expressly restricted to the regulation of the rimes^ 
the places f and the manner of elections. The qua- 
lifications of the persons who may choose or be 
chosen, as has been remarked upon another occa- 
sion, are defined and fixed in the constitution ; and 
are unalterable by the legislature. 

Let it however be admitted, for argument sako 
that the expedient suggested might be successful ; and 
let it at the same time be equally taken for granted, 
that all the scraples which a sense of duty, or an 
apprehension of the danger of the experiment might 
inspire, were overcome in the breasts of the national 
rulers ; still, I imagine, it will hardly be pretended, 
that they could ever hope to carry such an enter- 
prise into execution, without the aid of a military 
force sufficient to subdue the resistance of the great 
body of the people. The improbability of the ex- 
istence of a foi-ce equal to that object, has been dis- 
cussed and demonstrated in different parts of these 
papers ; but that the futility of the objection under 
consideration may appear in the stroiw^est light, it 
shall be conceded for a moment, that such a force 
might exist ; and the national government shall be 
supposed to be in the actual possession of it. What 
will be the conclusion ? With a disposition to in- 
vade the essential rights of the community, and 
with the means of gratifying that disposition, is it 
presumable that the persons who were actuated by 
it would amuse themselves in the ridiculous task of 
fabricating election laws for securing a preference 
to a favourite class of men? Would they not be 
likely to prefer a conduct, better adapted to tlieir 
own immediate aggrandizement? Would they ^ot 
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rather boldly resolve to perpetuate themselves in 
office by one decisive aet of usurpation, than to trust 
to precarious expedients, which, in spite of all the 
precautions that might accompany them> might t&c* 
minate in the dismission, disgrace, and ruin of their 
authors? Would they not fear that citizens not less 
tenacious than conscious of their rights, would flock 
from the remotest extremes of their i*espective states 
to the places of election, to overthrow their tyrants, 
and to substitute men who would be dispcned to 
avenge the violated majesty of the people? 

PUBUU5. 



NUMBER LXL 

Sr MB, BAMIL^N. 
The same Subjeet ooBtiBued, «nd eoneluded. 

1 HE more candid opposers of the provision, eon- 
tained in the plan of the convention, respecting 
elections, when pressed in argument, will sometimes 
concede the propriety of it; with this qualificatigtn, 
however, that it ought to have be^i accompanied 
with a declaration, that all elections should be held 
in the counties where the electors reside. This, say 
they, was a necessary precaution against an abuse of 
the power. A declaration of this nature, would cer- 
tainly have been harmless : So far as it would have 
had the effect of quieting apprehensions, it might 
not have been undesirable. But it would, in £a<^ 
have afforded little or no additional security against 
the danger apprehended ; and the want of it will 
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uevev be considered, by an impartial and judicious 
examiaer» as a serious, still less as an insuperable 
objection to the plan. The different views taken of 
the subject in the two preceding papers, must be 
sufficient to satisfy all dispassionate and discerning 
men, that if the public liberty should ever be the 
victim of the ambition of the national rulers, the 
power under examiaaticm, at least, will be guiltles5 
of the sacrifice. 

If those who are inclined to consult their jealousy 
only, would exercise it in a careful inspection of the 
several state constitutions, they would find little less 
room for disquietude and alarm, from the latitude 
which most of them allow in respect to elections, 
than from that which is proposed to be allowed to 
the national government in the same respect. A re- 
Tiew of their situation, in this particular, ^would 
tend greatly to remove any ill impressions which 
may remain in regard to this matter. But, as that 
review would lead into long and tedious details, I 
shall content myself with the single example of the 
state in which I write. The constitution of New- 
York makes no other provision for locality of eleo» 
tions, than that the members of the assembly sliall 
be elected in the counties; those of the senate, ia 
the great districts into which the state is, or "nay be 
divided : these at present are four in number, and 
comprehend each from two to six counties. It may 
readily be perceived, that it would Hot be more dif- 
ficult for the legislature of New-York to defeat the 
suffrages of the citizens of New-York, by Confining 
elections to particular places, than for the legisla- 
ture of the United States to defeat the suffrages of 
the citizens of the union, by the like expedient. Sup* 
pose, for instance, the city of Albany was to be appointi 

rfii). — VOL. II. I. 
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ed the sole place of election for the ccwinty and district 
of which it is a part, would not the inhabitants of that 
city s£)eedily become the only electors of the jaaem- 
bers both of the senate and assembly for that ^jounty 
and district ? Can we imagine, that the electors who 
reside in the remote subdivisions of the counties of 
Albany, Saratoga, Cambridge, &c. or iii any part of 
the county of Montgomeiy, would take the trouble 
to come to the city of Albany, to give their votes 
for members of the assembly or senate, sooner than 
they would repair to the city of New-York, to par- 
ticipate in the choice of tlie members of the federal 
house of representatives? Tlie alarming indifference 
discoverable in the exercise of so invahiable a privi- 
lege under the existing laws, which afford eveiy fa- 
cility to it, furnishes a ready answer to this question. 
And, abstracted from any experience on the subject, 
we can be at no loss to determine, that when the 
place of flection is at an i?icofwe7dent distance from 
the elector, the effect upon his conduct will be the 
same, whether that distance be twenty miles, or 
twenty thousand miles. Hence it must appear, that 
objections to the particular modification of the fe- 
deral power of regulating elections, will, in sub- 
stance, apply with equal force to the modification of 
the like power in the constitution of this state ; and 
for this reason it will be impossible to acquit the 
one, and to condemn the other. A similar compa^ 
risen would lead to the same conclusion, in respect 
to the constitutions of most of the other states. 

If it should be said, that defects in the state con- 
stitutions furnish no apology for those which are to 
be found in the plan proposed ; I answer, that as the 
former have never been thought chargeable with in- 
attention to the security of liberty, where the impu* 
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tations thrown on the latter can be shown to be ap- 
plicable to them alscy, the presumption is, that they 
are ^ther the cavilling refinements of a predeter- 
iuine<i opposition, than the well-foundefl inferences 
of a candid research after truth. To those who are 
disposed to consider as innocent omissions in the 
state constitutions, what they regard as unpardonable 
blemishes in the plan of the convention, nothing 
can be said ; or, at most, they can only be asked to 
assign some substantial reason why the representa- 
tives of the people, in a single state, should be more 
impr^nable to the lust of power, or other sinister 
motives, than the representatives of the people of 
the United States? If they cannot do this, they 
ought, at least, to prove to us, that it is easier to sub- 
vert the liberties of three millions of people, with 
the advantage of local governments to head their 
opposition, than of two hundred thousand people 
who are destitute of that advantage. And in rela- 
tion to the point immediately imder consideration* 
they ought to convince us that it is less probable 
that a predominant faction, in a single state, should, 
in order to maintain its superiority, incline to a pre- 
ference of a particular class of electors, than that a 
similar spirit should take possession of the repre- 
sentatives of thirteen states, spread over a vast re^ 
gion, and in several respects distinguishable from 
each other by a diversity of local circumstances, pre- 
judices, and interests. 

Hitherto my observations have only aimed at a 
vindication of the provision in question, on the 
ground of theoretic propriety, on that gf the danger 
of placing the power elsewhere, and on that of the 
safety of placing it in the manner proposed. But 
there remains to be mentioned a positive advantage 
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which will accrue from this disposition, and which 
could not as well have been obtained from any other : 
I allude to the circumstance of uniformity, in the 
time of elections for the federal house of representa- 
tives. It is more than possible, that this uniformity 
may be found by experience, to be of great import- 
ance to the public welfare ; both as a security against 
the perpetuation of the same spirit in the body, and 
as a cure for the diseases of faction. If each state 
may choose its own time of election, it is possible 
there may be at least as many different periods as 
there are months in the year. The times of election 
in the several states, as they are npw established for 
local purposes, vary between extremes as wide as 
March and November. The consequence of this di- 
versity would be, that there could never happen a 
total dissolution or renovation of the body at one 
time. If an improper spirit of any kind should hap* 
pen to prevail in it, that spirit would be apt to in- 
fuse itself into the new members, as they come for- 
ward in succession. The mass would be likely to 
remain nearly the same ; assimilating constantly t^ 
itself its gradual accretions. There is a contagion in 
example which few men have sufficient force of 
mind to resist. I am inclined to think, that treble 
the duration in office, with the condition of a total 
dissolution of the body at the same time, might be 
less formidable to liberty, than oiie third of that du* 
ration, subject to gradual and successive alterations. 

Uniformity, in the time of elections, seems not 
less requisite for executing the idea of a regular 
rotation in the senate; and for conveniently as- 
sembling the legislature at a stated period in each 
year. 

It may be asl^ed, why then could not a time hare 
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been fixed in the constitution ? As the most zealous 
adversaries of the plan of the convention in this 
state, are in general not less zealous admirers of the 
constitution of the state, the question may be retort- 
ed, and it may be asked, why was not a time for the 
like purpose fixed in the constitution of this state? 
No better answer can be given, than that it was a 
matter which might safely be intrusted to legislative 
discretion; and that, if a time had been appointed^ 
it might, upon experiment, have been found less 
convenient than some other time. The same an- 
swer may be given to the question put on the other 
side. And it may be added, that the supposed dan- 
ger of a gradual change being merely speculative, it 
would have been hardly advisable upon that specu* 
lation to establish, as a fundamental point, what 
would deprive several states of the convenience of 
having the elections for their own governments, and 
for the national government, at the same epoch. 

PUBLIU& 
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ConoerniDg the Constitution of the Senate, 'with regard to th'e qualifi- 
eations of Uie Members; the manner of appointing them; the 
equaUtj of representation ; the number of the Senators, and the di>» 
ratioii of their appointments. 

JH AVING examined the constitution of the house 
of rejHresentatives, and answered such of the objec- 
tions against it as seemed to merit notice, I enter |iext 
on the examination of the senate. 

1.2 
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The heads under which this member of the g^o- 
vemment may be considered, are — I. The qualifica- 
tions of senators — II. The appointment of them by 
the state legislatures — ^III. The equality of repre* 
sentationin the senate — IV. The number of senators, 
and the term for which they are to be elected — ^V. 
The powers vested in the senate. 

I. The qualifications proposed for senators, as dis- 
tinguished from those of representatives, consist in a 
more advanced age, and a longer period of citizen- 
•ship. A senator must be thirty years of age at least ; 
as a representative must be twenty-five. And the 
former must have been a citizen nine years ; as sevea 
years are required for the latter. The propriety of 
these distinctions is explained by the nature of the 
senatorial trust; which, requiring greater extent of 
information and stability of character, requires at the 
same time, that the senator should have reached, a 
period of life most likely to supply these advanta- 
ges ; and which, participating immediately in trans* 
actions with foreign nations, ought to be exercised 
by none who are not thoroughly weaned from the 
prepossessions and habits incident to foreign birth 
and education. The term of nine years appears to be 
a prudent mediocrity between a total exclusion of 
adopted citizens, whose merit and talents may claim 
a share in the public confidence ; and an indiscrimi* 
Date and hasty admission of them, which might 
create a channel for foreign influence on the nation- 
al councils. 

ll. It is equally mmecessary to dilate on the ap^ 
|K)intment of senators by the state legislature. 
Among the various modes which might have been 
devised for constituting this branch of the govern- 
ment, that which has been proposed by the conveu- 
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lion is probably the most congeuial with the public 
opiuion. It is recommended by the double advan- 
tage of favouriag a select appointment, and of giving 
to the state governments such an agency in the 
formation of the federal government, as must secure 
the authority of the former, and may form a conve- 
nient link between the two systems. 

III. The equality of representation in the senate 
is another point, which, being evidently the result 
of compromise between the opposite pretensions of 
the large and the small states, does not call for much 
discussion. If indeed it be right, that among a peo- 
ple thoroughly incorporated into one nation, every 
district ought to have a proportional share in the go- 
vernment : and that among independent and sove- 
reign states bound together by a simple league, the 
parties, however unequal in size, ought to have an 
equal share in the common councils, it does not ap- 
pear to be without some reason, that in a compound 
republic, partaking both of the national and federal 
character, the government ought to be founded on a 
mixture of the principles of proportional and equal 
representation. But it is superfluous to try, by the 
standard of theory, a part of the constitution which 
is allowed on all hands to be the result, not of theo- 
ry, but " of a spirit of amity, and that mutual de- 
** ference and concession which the peculiarity of 
" our political situation rendered indispensable." A 
common government, with powers equal to its ob- 
jects, is called for by the voice, and still more loudly 
by tlie political situation, of America. A govern- 
ment founded on principles more consonant to the 
wishes of the larger states, is not likely to be obtain- 
ed from the smaller states. The only option then 
for the former, lies between the proposed goveiji- 
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jaent, and a goFernment still more objectionable. 
Under this alternative, the advice ci prudence must 
be, to embrace the lesser, evil ; and, instead of ia- 
dulging a fruitless anticipation of the possible mis* 
chieOs which may ensue, to contemplate rather the 
advantageous consequences which may qualify tht 
sacrifice. 

In this spirit it may be remarked, that the equal 
vote allowed to each state, is at once a constitutional 
recognition of the portion of sovereignty remaining 
in the individual states, and an instmment for pre- 
serving that residuary sovereignty. So far the equal- 
ity ought to be no less acceptable to the large than 
to the small states ; since they are not less solicitous 
to guard by every possible expedient against an im* 
proper consolidation of the states into one simple re- 
public. 

Another advantage accruing from this ingredient 
in the constitution of the senate is, the additional 
impediment it must prove against' improper acts of 
legislation. No law or resolution can now be pass- 
ed without the concurrence, first, of a majority <rf 
the people, and then, of a majority of the states. It 
must be acknowledged, tliat this complicated check 
en legislation may, in some instances, be injurious as 
well as beneficial ; and that the peculiar defence 
which it involves in favour of the smaller states, 
would be more rational, if any interests common to 
them, and distinct from those of the other states, 
would otherwise be exposed to peculiar danger. But 
as the larger states will always be able, by thfeir 
power over the supplies, to defeat unreasonable ex- 
ertions of this prerogative of the lesser states ; and 
^ the facility and excess of law-making seem to be 
tie diseases to which our governments are most li- 
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able, it is not impossible, that tbis part of the const!- 
tutiou may be more convenient in practice, than it 
appears to many iii contemplation. 

IV. The number of senators, and the duration of 
their appointment, come next to be considered. In 
order to form an accurate judgment on both these 
points, it will be proper to inquire int<i the purposes 
which are to be answered by the senate; and, in 
order to ascertain these, it will be necessary to re- 
view the inconveniencies which a republic must 
suffer from the want of such an institution. 

first. It is a misfortune incident to republican 
government, though in a less degree than to other 
governments, that those who administer it, may 
forget their obligations to their constituents, and 
prove unfaithful to their important trust. In this 
point of view, a senate, as a second branch ci the 
legislative assembly, distinct from, and dividing the 
power with a first, must be in all cases a salutary 
check on the government. It doubles the security 
to the people, by requiring the concurrence of two 
distinct bodies in schemes oi usurpation or perfidy^ 
where the ambition or corruption of one would 
otherwise be sufficient. This is a precaution founded 
on such clear principles, and now so well understood 
in the United States, that it would be more than su^ 
perfluous to enlarge on it. I will barely remark, that, 
as the improbability of sinister combinations will be 
in proportion to the dissimilarity in the genius of 
the two bodies, it must be politic to distinguish 
them from each other by eveiy circumstance which 
will consist with a due harmony in all proper measures, 
and with the genuine principles of republican go- 
vernment. 
Second. The necessity of a senate is not less indt- 
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eated by the propensity of all single and numerotis 
assemblies to yield to the impulse of sudden and 
violent passions, a»d to be seduced by factious lead- 
ers into intemperate and pernicious resolutions. Ex- 
amples on this subject might be cited without num- 
ber ; and from proceedings within the United States, 
as well as from the history of other nations. But a 
position that will not be contradicted, need not be 
proved. All that need be remarked is, that a body 
which is to correct this infirmity, ought itself to be 
free from it, and consequently ought to be less nu- 
merous. It ought moreover to possess great firm- 
ness, and consequently ought to hold its authority 
by a tenure of considerable duration. 

Third. Another defect to be supplied by a senate, 
lies in a want of due acquaintance with the objects 
and principles of legislation. It is not possible that 
an assembly of men, called for the Most part from 
pursuits of a private nature, continued in appoint- 
ment for a short time, and led by no permanent mo- 
live to devote the intervals of public occupation to 
a study of the laws, the affairs, and the comprehen- 
sive interests of their country, should, if left wholly 
to themselves, escape a variety of important errors 
in the exercise of their legislative trust. It may be 
affirmed, on the best grounds, that no small share 
of the present embarrassments of America is to be 
charged on the blunders of our governments; and 
that these have proceeded from the heads, rather 
than the hearts of most of the authors of them. 
What indeed are all the repealing, explaining, and 
amending laws, which fill and disgrace our volumi- 
nous codes, but so many monuments of deficient 
wisdom ; so miany impeachments exhibited by each 
succeeding, against each preceding session ; so many 
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admonitions to the people, of the value of those 
aids, which may be expected from a well constituted 
senate? 

A good government implies two things; first, 
fidelity to the object of government, which is the 
happiness of the people ; secondly, a knowledge of 
the means by which that object can be best attain- 
ed. Some governments are deficient in both these 
qualities: Most governments are deficient in the 
first. I scruple not to assert, that, in the American 
governments, too little attention has been paid to 
the last. The federal constitution avoids this error : 
and what merits particular notice, it provides for the 
last in a mode which increases the security for the 
first. 

Fourth. The mutability in the public councils, 
arising from a rapid succession of new members, how- 
ever qualified they may be, points out, in the strong- 
iest manner, the necessity of som^ stable institution 
in the government. Every new election in the 
states, is found to change one half of the represen- 
tatives. From this change of men must proceed a 
change of opinions ; and from a change of opinions, 
a change of measures. But a continual change even 
of good measures is inconsistent with every rule of 
prudence, and every prospect of success. The re- 
mark is verified in private life, and becomes more 
just, as well as more important, in national trans- 
actions. 

To trace the mischievous efifects of a mutable go- 
vernment, would fill a volume. I will hint a few 
only, each of which will be perceived to be a source 
of innumerable others. 

In the first place, it forfeits the respect and confi- 
dence of other nations, and all the advantages con- 
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nected with national character. An individual who 
is observed to be inconstant to his plans, or perhaps 
to carry on his affairs without any plan at all, b 
marked at once by all prudent people, as a speedy 
victim to his own unsteadiness and folly. His more 
friendly neighbours may pity him, but all will de- 
cline to connect their fortunes with his ; and not a 
few will seize the opportunity of making their for- 
tunes out of liis. One nation is to another, what on^ 
individual is to another ; with this melancholy' dis- 
tinction perhaps, that the former, with fewer of the 
benevolent emotions than the latter, are under fewer 
restraints also from taking undue advantage of the 
indiscretions of each other. Every nation, conse- 
quently, whose affairs betray a want of wisdom and 
stability, may calculate on every loss which can be 
sustained from the more systematic policy of its wiser 
neighbours. But the best instruction on this subject 
is unhappily conveyed to America by the example of 
her own situation. She finds that she is held in no 
respect by her friends ; that she is the derision of her 
enemies; and that she is a prey to every nation 
which has an interest in speculating on her fluctua. 
ting councils and embarrassed affairs. 

The internal effects of a mutable policy are still 
more calamitous. It poisons the blessings of liberty 
itself. It will be of little avail to the people, that 
the laws are made by men of their own choice, if 
the laws be so voluminous that they cannot be read, 
or so incoherent that they cannot be understood: if 
they be repealed or revised before they are promulged, 
or undergo such incessant changes, that no man who 
knows what the law is to-day, can guess what it 
will be to-morrow. Law is defiiied to be a rule of 
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action ; but how can that be a rule, which is little 
loiown and less fixed? 

Another effect of public instability, is the unrea- 
sonable advantage it gives to the sagacious, the en- 
teipriAig, and the i^onied few, over the industrious 
and uninformed mass of the people. Every new re- 
gulation concerning commerce or revenue, or in any 
manner affecting the value of the different species of 
property, presents a new harvest to those who watch 
the change, and can trace its consequences ; a harvest, 
reared not by themselves, but by the toils and cares 
of the great body of their £ellow-eitizens. This is a 
state of things in which it may be said with some 
truth, that laws are made for the few^ not for the 
many. 

In another point of view, great injuiy results from 
an unstable government. The want of confidence 
in the public councils, damps every useful under- 
taking; the success and profit of which may depend 
on a continuance of existing arrangements. What 
prudent merchant will hazard his fortunes in any 
new branch of commerce, when he knows not but 
that his plans may be rendered unlawful before they 
can be executed? What farmer or manufacturer, will 
lay himself out for the encouragement given to any 
particular cultivation or establishment, when he can 
have IK) assurance, that his preparatory labours and 
advances will not render him a victim to an incon- 
stant government? In a word, no great improve- 
ment or laudable enterprise can go forward, which 
requires the auspices of a steady system of nation- 
al policy. 

But the most deplorable effect of all, is that dimi- 
nution of attachment and reverence, which steals 
into the hearts of the people, towards a political sys- 

r£I>.— VOL. II, M 
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tem which betrays so many marks of infirmity^ an^ 
disappoints so many of their flattering hopes. No 
government, any more than an individual, will loog 
be respected, without being truly respectable ; mt 
be truly respectable, without possessing a cert^ 
portion of order a.nd stability. 

PUBUUS. 
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Br MB, HAMILTON. 



AJt'urUier View of Uie Constitution of the Senate, in regard to the dft- 
ration of the appointment of its Members. 

A FIFTH desideratum, illustrating the utility of a 
senate, is the want of a due sense of national charac- 
ter. Without a select and stable member of the go- 
vernment, the esteem of foreign powers will not 
only be forfeited by an unenlightened and variable 
policy, proceeding from the causes already meution- 
Gi ; but the national councils will not possess that 
sensibility to the opinion of the world, which is per- 
haps not less necessary in order to merit, than it is 
to obtain, its respect and confidence, 
, An attention to the judgment of other nations, is 
important to every government, for two reasons: 
The one is, that, independently of the merits of any 
particular plan Qr measure, it is desirable on various, 
accounts, that it should appear to other nations as. 
the ofljspring of a wise and honourable policy : The 
second is, that in doubtful cases, particularly where 
the national councils may be warped by some strong 
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{ia»sion> or momentary interest, the presumed or 
known opinion of the impartial world, may be the 
btst guide that can be followed. What has not 
America lost withfoireign nations by her want of cha- 
facter? And how many errors and follies would she 
not have avoided, if the justice and propriety of her 
measures had, in every instance, been previously 
tried by the light in which they would probably ap- 
pear to the unbiassed part of mankind. 

Yet however requisite a sense of national character 
may be, it is evident that it can never be sufficiently 
possessed by a numerous and changeable body. It 
can only be found in a number so small, that a sensi- 
ble degiee of the praise and blame of public measures 
may be the porticm of each individual ; or in an as 
flembly so durably invested with public trust, that 
the pride and c(»isequence of its members may be 
sensibly incorporated with the reputation and pros- 
perity of the community. The half-yearly represen- 
taftives of Rhode-Island, would probably have been 
little adSected in tbeii deliberations on the imquitous 
measures of that state, by arguments drawn from the 
light in which such measures would be viewed by 
£ore%Q nations, or even by the SBter states ; whilst 
it can scarcely be doubted, tliat if the concurrence d 
•9, select and stable body had been necessary, a regard 
lo national character alone, would have prevented 
-the calamities under which that misguided people is 
BOW labouring^ 

I add, as a sixth defect, the want in some im{X)rt- 
ant cases, of a due responsibility in the government 
to the people, aridng from that frequency of elec- 
tions, which in other cases produces this responsibi- 
lity. The remark will, perhaps, appear not only new, 
but paradoxical. It must nevertheless be acknow- 
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ledged, when explained, to be as undeniable as it is 
important. 

Responsibility, in order to be reasonable, must be 
limited to objects within the power of the responsible 
party ; and in order to be effectual,, must relate to 
operations of that power, of which a ready and pro- 
per judgment can be formed by the constituents.-— 
The objects of government may be divided into two 
general classes ; the one depending on measures 
which have singly an immediate and sensible opera- 
tion ; the other depeaiding on a succession of well- 
chosen and well-connected measures, which have a 
gradual and perhaps unobser\'ed operation. The im- 
portance of the latter description to the collecti\'« 
and permanent welfare of every country, needs no 
explanation. And yet it is evident, that an assem- 
bly elected for so short a term^ as to be wnable ta 
provide more than one or two links in a chain of 
measures on which the general welfare may essea* 
tially depend, ought not to be answerable for the 
final result, any more than a steward or tenant, en- 
gaged for one year, could be justly made to answer 
for places or improvement?* which could not be ac- 
complished in less than half a dozen years. Nor is 
it possible for the people to estimate the share of in- 
fluence, which their aimual assemblies may respec- 
tively have on events resulting from the mixed 
transactions of several years. It is sufficiently diffi- 
cult, at any rate, to preserve a personal responsibili^ 
in the members of a numerous body, for such acts of 
the body as have an immediate, detached, and pal- 
pable operation on its constituents. 

The proper remedy for this defect, must he an ad- 
ditional body in the legislative department, wbich, 
having sufficient peraaanency to provide for such oh- 
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jects as require a continued attention, and a train of 
measures, may be justly and effectually answerable 
for the attainment of those objects. 

Thus far I have considered the circumstances 
which point out the necessity of a well-constructed 
senate, only as they relate to ike representatives of 
the people. To a people as little blinded by preju- 
dice, or corrupted by flattery, as those whom I ad- 
dress, I shall not scruple to add, that such an insti- 
tution may be sometimes necessary, as a defence to 
the people against their own temporaiy errors and 
delusions. As the cool and deliberate sense of the 
community ought, in all governments, and actually 
will, in all free governments, ultimately prevail over 
the riews of its rulers ; so there are particular mo- 
ments in public affairs, when the people, stimulated 
by some irregular passion, or some illicit advantage, 
or misled by the artful misrepresentations of interest- 
ad men, may call lor measures which they them- 
selves will afterwanis be the most ready to lament 
and condemn. In these critical moments, how salu- 
tary will be the interference of some temperate and 
respectable body of citizens, in order to check the 
misguided career, and to suspend the blow meditated 
by the people against themselves, until reason, jus- 
tice, and truth, can r^ain their authority over the 
public mind? What bitter anguish would not the 
people of Athens have often avoided, if their govern- 
ment had contained so provident a safeguard against 
the tyranny of their own passions? Popular liberty 
might then have escaped the indelible reproach of 
decreeing, to the same citizens, the hemlock on one 
day, and statues on the next. 

It may be suggested, that a people spread over 
an extensive region> cannot, like the crowded inha- 
m2 
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bitants of a small district, be subject to the infection 
of violent passions ; or to the danger of combioing 
in the pursuit of unjust measures. I am far bom 
denying, that this is a distinction of peculiar impor- 
tance. I have, on the contrary, endeavoured in a 
former paper to show, that it is one of the principal 
recommendations of a confederated republic. At 
the same time, this advantage ought not to be con- 
sidered, as superseding the use of auxiliary precau- 
tions. It may even be remarked, that the same ex- 
tended situation, which %vill exempt tlie people 
of America from some of the dangers incident to 
lesser republics, will expose them to the inconve- 
niency of remaining for a longer time, under the 
influence of those misrepresentations which the 
combined industry of interested men may succeed 
in distributing among tliem. 

It adds no small weight to all these considerations, 
to recollect, that history informs us of no long-lived 
republic, which had not a senate. Sparta, Rome, 
and Carthage, are in fact the only states to whom 
that character can be applied. In each of the two 
first, there was a senate for life. The constitution of 
the senate in the last, is less known. Circumstan* 
tial evidence makes it probable, that it was not dif- 
ferent in this particular from the two others. It is 
at least certain, that it had some quality or other, 
which rendered it an anchor against popular fluctu- 
ations , and that a smaller council, drawn out of the 
jsenate, was appointed not only for life, but filled up 
vacancies itself. These examples, though as unfit 
for the imitation as they are repugnant to the ge- 
nius of America, are, notwithstanding, when com- 
pared with the fugitive and turbulent existence of 
other ancient republics, very instructive proofs of 
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the necessity of some institutiop, that will blend 
stability with liberty, I am not unaware of tlie cir- 
cumstances which distinguish the American from 
other popular governments, as well ancient as m<> 
dem ; and which render extreme circumspection ne- 
cessary, in reasoning from tlie one case to the 
other. But after allowing due weight to this con- 
sideration, it may still be maintained, that there are 
many points of similitude, which render these ex- 
amples not unworthy of our attention. Many of the 
defects, as we have seen, which can only be supplied 
by a senatorial institution, are common to a numer- 
ous assembly frequently elected by the people, and 
to the people themselves. There are others pecu- 
liar to the former, which require the control of such 
an institution. The people can never wilfully be- 
tray their own interests': but they may possibly be be- 
trayed by their representatives ; and the danger will 
be evidently greater, where the whole legislative 
trust is lodged in the hands of one body of men, 
than where the concurrence of s^>arate and dissimi- 
lar bodies is required in every public act. 

The difference most relied on between the Ameri- 
can and other republics, consists in the principle 
of representation, which is the pivot on which the 
former move, and which is supposed to have been 
unknown t» the latter, or at least to the ancient part 
of them. The use which has been made of thi» 
difference, in reasonings contained in former papers, 
will have shown that I am disposed neither to deny 
its existence, nor to undervalue its importance. I 
feel the less restraint therefore in observing, that 
the position concerning the ignorance of the ancient 
govemmente on the subject of representation, is by 
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no means precisely true, in the latitude commonly 
given to it. Without entering into a disquisitioH 
which would here be misplaced, I will refer to a 
few known facts in support of what I advance. 

In the most pure democracies of Greece, many of 
the executive functions were performed, not by the 
people themselves, but by officers elected by tli« 
people, and representing them in their executive ca- 
pacity. 

Prior to the reform of Solon, Athens was govern- 
ed by nine archons, annually elected by the people at 
large. The degree of power delegated to them, 
seems to be left in great obscurity. Suljsequent to 
that period we find an assembly, first of four, and af- 
terwards of six hundred members, annually elected 
hy the people ; and partially representing them in 
their legislative capacity, since they were not only 
associated with the people in the function of making 
laws, but had the exclusive right of originating legis- 
lative propositions to the people. The senate of 
Carthage, also, whatever might be its power, or the 
duration of its appointment, appears to have been 
elective by the suffrages of the people. Similar in- 
stances might be traced in most. If not all the ]x>pu- 
lar governments of antiquity. 

Lastly, in Sparta we meet with the Ephori, and ia 
Rome with the Tribunes ; two bodies, small indeed 
in number, but annually ^/^'^erf dy the whole body of 
the people, and considered as the representatives of 
the people, almost in their plewpotentiary capacity. 
The Cpsmi of Crete were also annually elected by the 
people ; and have been considered by some authors 
as an institution analagous to those of Sparta and 
Bome, with this difference only, that in the elec- 



THE FEDERALIST. 12i 

iion of that representative body, the right of sujSrage 
was communicated to a part only of the people. 

From these facts, to which many others might be 
added, it is clear, that the principle of representation 
•was neither unknown to the ancients, nor wholly 
overlooked in their political constitutions. The true 
distinction between these and the American go- 
vernments, lies in the total exclusion of the people in 
their collective capacity ^ from any share in the lattery 
and not in the total exclusion of the representatives of 
the people from the administration of the former. 
The distinction, however, thus qualified, must be ad- 
mitted to leave a roost advantageous superiority in 
favour of the United States. But to ensure to thiji 
advantage its full effect, we must be careful not to 
separate it from the other advantage, of an exten- 
sive territory* For it cannot be believed that any 
iorm of representative government, could have sue*- 
eeeded within the narrow limits occupied by the de- 
mocracies of Greece. 

In answer to all these arguments, suggested by 
reason, illustrated by examples, and enforced, by our 
own experience, the jealous adversary of the consti- 
tution will probably content himself with repeating, 
that a senate appointed not immediately by the peo- 
ple, and for the term of six years, must gradually ac- 
quire a dangerous pre-eminence in the goveniment, 
and finally transform it into a tyraimical aristocracy. 

To this general answer, the general reply ought 
to be sufficient ; that liberty may be endangered by 
the abuses of liberty, as well as by the abuses of 
power; that there are numerous instances of the 
former, as well as of tlie latter ; and that the former, 
rather than the latter, is apparently most to be a{>- 
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prehcndcd by the United Sutes, But a iBOote paifih 
cular reply may be given. 

Before such a revdution caa be effected, the se* 
nate, it is to be observed, must in the first place, ooff^ 
rapt itself; must next corrupt the state legislatures^ 
must then corrupt the house of representatives ; and 
must finally corrupt the people at large. It is evi* 
dent, that the senate must be first corrupted, befiwre 
it can attempt an establishment of tyranny. With- 
out corrupting the legislatures, it cannot prosecute 
the attempt, because the periodical change of mem*- 
bers would otherwise regaierate the whole body. 
Without exerting the means of cormplion with equid 
miccess on the house of representatives, the opposi- 
tion of that co-equal branch of the government, 
would inevitably defeat the attempt ; and without 
corrupting the people themselves, a succession of new 
representatives would speedily restore all things to 
their pristine order. Is there any man who can se- 
riously persuade himself, that the proposed senate 
'can, by any possible means within the compass of hu- 
man address, arrive at the object of a lawless ambi- 
tion, through all these obstructions ? 

If reason condemns the suspicion, the same sen- 
tence is pronounced by experience. The constitu- 
tion of Maryland, furnishes tjie most apposite exam- 
ple. The s^iate of that state is elected, as the fede* 
ral senate will be, indirectly by the people ; and for 
a term less by one year only, than the federal senate. 
It is distinguished, also, by the remarkable preroga- 
tive of filling up its own vacancies within the term 
of its appointment ; and, at the same time, b not 
under the control of any such rotation as is provided 
for the federal senate. There are some other lesset 
distinctions, which would expose the former to co- 
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Jlourable objections, that do not lie against the latfer* 
If the federal senate, therefore, really contained the 
dauger which has been so loudly proclaimed, some 
symptoms at least of a liJke danger ought by this 
time to have been betrayed by the senate of Mary- 
laiKl; but no such symptoms have appeared. On 
the contrary, the jealousies at first entertained by 
men of the same description with those who view 
with terror the correspondent part of the federal 
coostitution, have been gradually extinguished by 
tl*e progress of the experiment ; and the Maryland 
ComtUutJon is daily deriving from the salutaiy ope- 
ration of tbisi part of it, a reputation in which it will 
probably not be rivalled by that of any state in the 
union* 

But if any thing could silence the jealousies on 
tjiis subject, it ought to be the British example. 
The senate there, instead of being elected for a term 
of six years^ and of being unconfined to particular fa- 
ipilies ox fortunes, is an hereditary assembly of opu- 
lent nobles. The house of representatives, instead 
Qf being elected for two years, and by the whole body 
q[ the people, is elected for seven years ; and in a 
very great proportion, by a very small proportion of 
the people. Here, unquestionably, ought to be seen 
in fiill display, the aristocratic usurpations and ty- 
ranny, which are at some future period to be exem- 
plified in the United States. Unfortunately, how- 
ev^, for the anti-federal argument, the British hiv 
tpry informs us, that this hereditary assembly has 
not even been able' to defend itself against the con- 
tinual encroachments of the house of representa- 
tives ; and that it no sooner lost the support of the 
monarch, than it was actually crushed by the weight 
Qf the popu^iif braxich. 
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As far as antiquity can instruct us on this subject, 
its examples support the reasoning which we have 
employed. In Sparta the Ephori, the annual repre- 
sentatives of the people, were found an overmatch 
for the senate for life ; continually gained on its 
authority, and filially drew all power into their own 
hands. The tribunes of Rome, who were the re- 
presentatives of the people prevailed, it is . well 
known, in almost every contest with the senate for 
life, and in the end gained the most complete tri- 
umph over it. This fact is the more remarkable, as 
unanimity was required in every act of the tribunes, 
even after their number was augmented to- ten. It 
proves the irresistible force possessed by that branch 
of a free government, which has the people on its 
side. To these examples might be added thatdf 
Carthage, whose senate, according to the testimony 
of Polybiusj instead of drawing all power into its 
vortex, had, at the commencement of the second 
punic war, lost almost the whole of. its original 
portion. 

Besides the conclusive evidence resulting from 
this assemblage of facts, that the federal senate will 
never be able to transf&rm itself, by gradual usurpa- 
tions, into an independent and aristocratic body; 
we are warranted in believing, that if such a revo- 
lution should ever happen from causes which the 
foresight erf man cannot guard against, the house of 
representatives, with the people on their side, will 
at all times be able to bring back the constitutioi;i 
to its primitive form and principles. Against the 
force of the immediate representatives of the people, 
nothing will be able to maintain even the constitu- 
tional authority of the senate, but such a display of 
enlightened i)olicy, and attaxihment to the public 
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.good, as will divide with tlmt branch of the legis*- 
iMtire, the aflSectfons and support of the entire bodj 
of the people themselves. 

PUBLIUS. 



NUMBER LXIV. 

BT MR. BAMJiroH* 



A farther Tiew of the Constitutioii of the Senate^ in regtrd to the 
power of nuddng Treaties. 

It is a just, and not a new observation, that ene- 
mies to particular persons, and opponents to parti- 
cular measures, seldom confine their censures to such 
things only in either, as are worthy of blame. Un- 
less on this principle, it is difficult to explain the 
motives of their conduct, who condemn the propo- 
sed constitution in the aggregate, and treat with 
severity some of the most unexceptionable articles 
in it. 

The 2d section gives power to the president, " by 
** and itnth the advice aitd consent of the senate^ to inak6 
^^ treaties^ frovided two thirds of the senators 
" present concur." 

The power of making treaties is an important one, 
espeeially as it relates to war, peace, and coinmerce ; 
and it should not be delegated but in such a mode, 
and with such precautions, as will afford the high- 
est security, that it will be exercised by men the 
best qualified for the purpose, and in the manner 
most conducive to the public good. The conven- 
tion appear to have been attentive to bo^Jbi these 
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points— -they Iiave directed the president to be cho- 
sen by select bodies of electors, to be deputed by the 
people for that express purpose; and they have 
coinmitted the appointment of senators to the state 
legislatures. This mode has, in such cases, vastly 
the advantage of elections by the people in their 
collective capacity, where the activity of party zeal, 
taking advantage of the supineness, the ignorance, 
the^hopes, and fears of the unwary and interested, 
often places men in office, by the votes of a small 
proportion of the electors* 

As the select assemblies for choosing the presi- 
dent, as well as the state legislatures who appoint 
the senators, will, in general, be composed of the 
most enlightened and respectable citizc^is, tliere is 
reason to presume, that their attention and th^r 
votes will be directed to those men only who liave 
become the most distinguished by their abilities and 
virtue, and in whom the people perceive just grounds 
for confidence. The constitution manifests very |>ar- 
ticuiar attention to this object. By excluding men 
under thirty-five from tlie first office, and those un- 
der thirty from the second, it confines the elections 
to men of whom the people have had time to form a 
judgment, and with respect to whom they will not 
be liable to be deceived, by those brilliant appear- 
ances of genius and patriotism which, like transient 
meteors, sometimes mislead as well as cjiazzle. If the 
observation be well founded, that wise kings will 
always be served by able ministers, it is fair to argue 
that, as an assembly of select electors possess, in a 
greater degree than kings, the means of extensive and 
accurate information relative to men and characters, 
so will their appointments bear at least equal marks 
of discretion and discernment. Tlie iuference which 
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, naturally results from these considerations is this, 
tliat the president and senators so chosen, will al- 
"ways be of the number of those who best understand 
our national interests, whether considered in relation 
to the several states, or to foreign nations, who are 
T>est able to promote those interests, and whose re- 
putation for integrity inspires and merits confidence. 
With such men, the power of making treaties may 
be safely lodged. 

Although the absolute necessity of system, in the 
conduct of any business, is universally known and 
acknowledged, yet the high importance of it in na- 
tional affairs, has not yet become sufficiently im- 
pressed on the public mind. They who wish to 
commit the power under consideration to a popular 
assembly, composed of members constantly coming 
and going in quick succession, seem not to recollect 
that such a body must necessarily be inadequate to 
the attainment of thoce great objects, which require 
to be steadily contemplated in all tiicii illations and 
circumstances, and which can only be approached 
and achieved by measures which not only talents, 
but also exact information, and often much time, are 
necessary to concert and to execute. It was wise, 
therefore, in the convention to provide, not only that 
the power of making treaties should be committed to 
able and honest men, but also that they should con- 
tinue in place a sufficient time to become perfectly 
acquainted vrith our national concerns, and to form 
and introduce a system for the management of them. 
The duration prescribed, is such as will give them 
an opportunity of greatly extending their political 
information, and of rendering their accumulating ex- 
perience more and more beneficial to their country. 
Nor has the convention discovered less prudence in 
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providing for the fiequent electkaiB (^ seaatocs ia 
such a way, as to obviate the iaconvenieoce of p&A- 
odically transferring those great affairs entirely to 
new men— for, by leaving a ccxisiderable residue of 
the old ones in place, unifpcinity and order, as well 
as a constant ^succession of offitsial informatioD, will 
be preserved. 

There are few who will not admit, that the afiairs 
of trade and navigation should be regulated by a sy^ 
tern cautiously formed and steadily pursued; and 
that both our treaties and our laws should corres- 
pond with and be made to promote it. It is ctf 
much consequence that this corre^pond^ic^ and, con- 
formity be<2arefully maintained, and they who assent 
to the truth of this position, will see and confiess that 
it is well provided for, by making the concurrenoe jof 
the senate necessary^ both to tcoaties and to laws. 

It seldom happeqs in the negociation of tjpoaties, 
of whatever iiature, but that x^pvleet s^creeff and im- 
mediate dispatch ^rc sometimes requisite. Tlieie am 
cases where tJiie most useful intelljigence may be ^ 
tained, if the persons possessing it can be relieved 
from apprehensiom of discovery. Those afqprehen- 
sions will operate <m those persons, whether they 
are actuated by mercenary or friendly motives ; and 
there doubtless are many of both descoptions, who 
would rely .on the secrecy of the {nresident, but yvhp 
would not confide in thait of llie senate, and sti]} 
}ess in that of a large popular assembly. The con- 
▼entaon have done well, therefore, in so disposing 
of the power of making treaties, that ^though tli^ 
president must, in forming them, act by the advice 
and consent of the senate, yet he will be able to 
manage the business of intelligence in svich a loaa* 
ner as prudence may suggest. 
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They who have turned their attention to the at-' 
faira of men, must have perceived that there axe 
tides in them ; tides, very irregular in their dura- 
lion, strength, and direction, and seldom found to 
run twice exactly in the same manner or measure. 
To discern and to profit by these tides in national 
affairs, is the business of those who preside over 
them ; and they who have had much experience on 
this head inform us, that there frequently are occar 
sions when days, nay, even when hours, are precious* 
The loss of a battle, the death of a prince, the re- 
moval of a minister, or other circiunstances interven- 
ing to change the present posture and aspect of af- 
fairs, may turn the most favourable tide into a course 
opposite to our wishes. As in the field, so in the 
cabinet, there are moments to be seized as they 
pass, and they who preside in either, should be left 
in capacity to improve them. So often and so es- 
sentially have we heretofore suffered, from the want 
of secrecy and dispatch, that the constitution would 
have been inexcusably defective, if no attention had 
been paid to those objects. - The matters wJiich in 
negociations usually require the most secrecy, and 
the most dispatch, are those preparatory and auxil- 
iary measures, which are no otherwise important in 
a national view, than as they tend to facilitate the 
attainment of the main objects. For these the pre- 
sident will find no difSculty to provide ; and should 
any circumstance occur, which requires the advice 
aiid consent of the senate, he may at any time con- 
vene them. Thus we see, that the constitution pro- 
vides that our negociations for treaties shall have 
every advantage which can be derived from talents, 
information, integrity, and deliberate investigation! 
»2 
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€^ the one band ; and from secrecy and dispateb, on 
th^ other. 

B|it to this plan, as to most others that have ever 
appeiared, objeclions are contrived and urged. 

Some are displeased with it, not on account erf 
any errors or defects in it, but because, as the trea- 
ties, when made, are to have the force of laws, they 
should be made only .by men invested with l^;ia- 
lative authority. These gentlemen seem not to 
iconsider that the judgments of our courts, and the 
commissions constitutionally given by our governor, 
are as valid and as binding on all persons whom th^ 
4K)nGem, as the laws passed by our legislature. All 
constitutional acts of power, whether in the execu- 
tive or in the judicial department, have as much le 
gal validity and obligation as if they proceeded 
firom the l^islature, and therefore, whatever name 
be given to the power of making treaties, or howr 
ever obligatory they may be when made, certain it 
is, that the people may, with much propriety, com* 
mit the power to a distinct body from the legisla^ 
ture, the executive, or the judicial. It surely does 
not follow^ that because they have given the power 
of making laws to the legislature, that therefore 
they should likewise give them power to do every 
other act of sovereignty, by which the citizens are 
to be bound and affected. 

Others, though content that treaties should be 
made in the mode proposed, are averse to their being 
the supreme law of the land. They insist, and pro- 
fess to believe, that treaties, like acts of assembly, 
should be repealable at pleasure. This idea seems 
to be new and peculiar to this country, but new er- 
rors, as well as new truths, often appear. These 
gentlemen would do well to reflect, that a treaty is 
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ehly another name for a bargain ; and that it would 
be impossible to find a nation who would make any 
bargain with us, which should be binding on them 
nisolutefyi but on us only so long and so far as we 
may think proper to be bound by it. They who 
make laws, may, without doubt, amend or repeal 
then)) and it will not be disputed that they who 
msike treaties, may alter or cancel them ; but still 
let us not forget, that ti^eaties are made not 1^ one 
caaly of the contracting parties, but by both ; and 
consequently, that as the consent of both was essen- 
tial to their formation at first, so must it ever aftei^ 
wards be to alter or caneel them. The proposed 
constitution, thei^ore, has not in the least extended 
the obligation of treaties. They are just as bindings 
and just as far beyond the lawful reach of l^sla^ 
tiye acts now, as they will be at any future period^ 
or under any form of government. 

However useful jealousy may be in republics, yet 
when, like bile in the natural, it abounds too mucli 
in the body politic ; the eyes of both become very 
liable to be deceived, by the delusive appearances 
which that malady casts on surrounding objects. 
From this cause, probably, proceed the fears and ap* 
prehensions of some, that the president and senate 
may make treaties without an equal eye to the in* 
terests of all the states. Others suspect, that the 
two-thirds will oppress the remaining third, and ask, 
whether those gentlemen are made sufficiently resr 
ponsible for their conduct ; whether, if they act cor- 
ruptly, they can he punished ? and if they maka 
disadvantageous treaties, how are we to get rid of 
those treaties? 

As all the states are equally represauted in the 
(senate, and by men the most able and the most wit* 
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ling to promote the interest of their constituents, 
they will all have an equal degree of influence in 
that body, especially while they continue to be care- 
fid in appointing proper persons, and to insist on 
their punctual attendance. In proportion as the 
United States assume a national form, and a national 
character, so will the good of the whole be more and 
more an object of attention ; and the government must 
be a weak one indeed, if it should forget, that the good 
of the whole can only be promoted, by advancing 
the good of each of the parts or members which 
compose the whole. It will not be in the power of 
the president and senate to make any treaties, by 
which they, and their families and estates, will not 
be equally bound and affected with the rest of the 
commuiuty ; and having no jwrivate interest distinct 
from (hat of the nation, they wijl be under no temp- 
tations to neglect the latter. 

As to corruption, the case is not supposeable. He 
must either have been very unfortunate in his in- 
tercourse with the world, or possess a heart very 
susceptible of such impressions, who can think it 
probable, that the president and two-thirds of the 
senate, will ever be capable of such unworthy con- 
duct. The idea is too gross, and too invidious to 
be entertained. But if such a case should ever hap- 
pen, the treaty so obtained from us would, like all 
other fraudulent contracts, be null and void by the 
law of nations. 

With respect to their responsibility, it is difficult 
to conceive how it could be increased. Every con- 
sideration that can influence the human mind, such 
as honour, oaths, reputation, conscience, the love of 
countiy, family affections and attachments, afford 
security for their fidelity. In short, as the consti- 
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iution lias tafcen the utmost care that they shaU he 
mejpi of talents apd integrity, we have leason to be 
persuaded, that the treaties they make will be as 
advantageous aS| all circiunstaoces ecnisid^ed^ eouki 
be made; and so far as the feai of punishment aad^ 
disgrace can operate, that motive to good behaviour 
is amjdy afforded by tM article on the subject of 
impeachments. 

PUBLIUS. 
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A turikmm yA^m U «k«^^anfGiiitiom of the Senate, in vdfttioB to iti 
CxgMitj, as a ooiui ibr Hie trial of fnqtfurfiwenta. 

1 HE r€smaimog powers which the plan of the jCoh- 
n^ention allojis to the senate, m a dis&ict capacity, 
are comprised in their imrticipaticai with the exieou- 
tive iu the appointment io oflSces, aiad in their ju- 
.dicial character as a court for the trial of impeach- 
ments. As in the business dT anointments, th0 
executive will be the prim^ipal agent, the provisions 
j:elating to it wiU most properly he discumed in the 
examination of that department. We will there- 
fore conclude this bead, with a. view of the judicial 
.^ha^racter of the senate, 

A well constituted cou^t for the trial of impeach* 
menta^ is an object eot iilore to be desired, than dif- 
£cult to be obtained in a government wholly elec- 
tive. The subjects of its jurbdiiction aie those of- 
fences which proceed from the misconduct of public 
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men, or in other worcls, £jx)ni the- abuse or violation 
of some public trust. They are of a nature which 
may with peculiar propriety be denominated po- 
xjTieAL, as they relate chiefly to injuries done im- 
mediately to the society itself. The prosecution of 
them for this reason, will seldom fail to agitate the 
passions of the whole conununlty, and to ditdde it 
into parties, more or less friendly, or inimical, to 
the accused. In many cases, it will connect itself 
with the pre-existing factions, and will enlist all 
their animosities, partialities, influence, and interest 
on one side, or on the other ; and in such cases there 
will always be the greatest danger, that the deci- 
sion will be regulated more by the comparative 
strength of parties, than by the real demonstration? 
of innocence or guilt. 

The delicacy and magnitade-e£.4L imst^ wJuaIi jo 
deeply concerns the political reputation and exis^ 
tence of every man engaged in the administratios 
of pnblic affairs, speak for themselves. The diffi- 
culty of placing it rightly in a government resting 
^itirely on the basis of periodical elections, will as 
readily be perceived, when it is considered that the 
most conspicuous characters in it 011, from that cir- 
cumstance, be too often the leaders, or the tools of 
the most cunning or the most numerous faction ; and 
on this account, can hardly be expected to possess 
the requisite neutmlity towards those whose con- 
duct may be the subject of scrutiny. 

The convention, it appears, thought the senate 
the most fit depository of this important trust. Those 
who can best discern the intrinsic difficulty of the 
thing, will be least hasty in condemning that opin- 
ion ; and w^ll be most ipclined to allow due weight 
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to the argiiments, wliioh may' be sufqpiosed to have 
produced it. 

What, it may be asl^, is the true spirit of the 
institution itself? Is it noft de^t^epned as a method o£ 
KATiQNAi^.iHQtFBs?: iutQ the octfiduct of publlc mexl? 
If this be the- design of it^ who caii so properly be 
the inqumtor^^fo^ ;tl>€^ nation, as the representatives; 
of the nation fteraselves ? It is not disputed that the: 
power of origin^ing the inquiry, or in other words, 
of preferring the impeachment, ought to be lodged 
in the hands of one branch of the legislative body; 
will ju>lt the ^aflK)»a whioh indicate the propriety 
of Oiis arr^g©Hi€nt,:^tro»^y,plfcad for anadnus- 
Bioaof-thjepther. branch: ol thatbpdy to. a sl^re of 
the i«cjuixy:? The model, /rom which the: idea of 
this institution has been, borrowed, pointed out that 
course to the cqnv^tion. - In. Great Britain, it is the 
province of tl^e house of commons to prefer the im- 
peachment ;^ and of « the house of lords to decide 
upon it. Several ql th^ state constitutions^ have 
fpHQW<?d the^ ex^ippl^ I Aa weli the latl»er, as the 
foTBo^er, seqm to have r^arded.the pracidceof im- 
peachments, m A bridle: in the haiKls of* the legis- 
laliv^^bQ^yrUPPn.tbe executive servants of the go- 
vernment. ; Is not thi^.the Jarue light in whic^h it 
ought to be regarded? 

Where elfi?e^lhan in the senate, could have : been 
found a tribunal sufficiently <fignified, or sufficiently 
independwt? What othfr body would be likely to 
feel confidence etumgh in H^ Oim Atuatioih to preserve 
unawed ;^|id,tini.nfluenced, the necessary impartiality 
between an indj^ml accused, and the represerUa-' 
lives of the people^ his accusers? 

Could the spj[Hre]ne coiut have been relied upon as 
answering, this description? It is much to be doubt- 
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ed whedier the member^ bf ttet tribunkl would at 
all times, be endowed with so eminent a portion of 
fortitude, as would be called for in the execution of 
so difficult a task *,^ and it fo still moi^e to be doubted 
whether they w6uld posses^ tii& de^rtie of credit 
a»d authority, which might, <Jil cerfain occasions^ 
be indispensable towards recolici'lfng the people t9 
a decision^ that^shouM happen tt> Clash with an ac- 
cuikatioii, brought by their immedf^te - representa- 
tives. A defici^icy in the first, would be fatal to 
the accused; in the last, dangerous to the public 
tranquillity. The hazaid ill both iSieae^ respects' 
cooM only be av<M[dea, it ^t - all^ by" Miderlng that 
tribunal more numerous than would consist with' a 
reasonable attention to economy. The necessity of 
a numerous court for th^e trial of impeachments, is 
equally dictated by the natiire of the proceeding. 
This can nev«r be tied down By such strict rules, 
either in the delineation of the offence By the pro- 
secutbrs, or in the oon^tmctioil of it by the judges, 
as in com»on cases serve to limit the discretibn of 
courts, in fi^youi? of pcusonal security. There WiH 
be no jury to stand between the judiges, who are to 
pronounce the sentence oif thfe law^ tod the party 
Who is to receive or suffer it; The awful discre* 
tion, which a court of impeachments must Pieces- 
sarily have, to doom to honour or to infeimy the 
most confidential and the most distinguished cha- 
racters of the cbmmunity, forbids the commitment 
of. the tnist to a small number of persons. 

These considerations seem alone suffident to au- 
thorize a conelusiony that the supreme court would 
have been an improper substitute for the senate, as 
a court of impeachments. There remains a further 
con^deration, which wUl not a little strei^then this 
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conclusion. It is this : the pumshment, which may 
be the consequence of conviction upon impeach-* 
jnent, is not to terminate the chastisement of the 
offender. After haring been sentenced to a per* 
petual ostracism from the esteem and confidence^ 
and honours and emoluments of his country, he will 
still be liable to prosecution and punishment in the 
ordinary course of law. Would it be proper that 
the persons, who had disposed of his fame, and his 
most valuable rights as a citizen in one trial, should 
in another trial, for the same offence, be also the 
disposers of bis life and his fortune ? Would there 
•not be the greatest reason to apprehend, that error 
in the first sentence, would be the parent of error in 
the second sentence ? That the strong bias of one 
decision, would be apt to overrule the influence of 
any new lights, which might be brought to vary 
the compleriou of another decision? Those who 
know any thing of human nature, will not hesitate 
to answer these questions in the affirmative ;. and 
will be at no loss to perceive, that by making the 
same persons judges in both cases, those who might 
happen to be the objects of prosecution would, in 
a g^eat measure, be deprived of the double security 
intended them by a double trial. The loss of life 
and estate, would often be virtually included in a 
sentence, which, in its terms, imported nothing more 
than dismission from a present, and disqualification 
for a future office. It may be said, that the inter- 
vention of a jury, in the second instance, would 
obviate the danger. But juries are frequently in- 
fluenced by the opinions of judges. They are some- 
times induced to find special verdicts, which refer 
the main question to the decision of the court* Who 
would be willing to stake hb life and his estate 

TED. — VOL. II, o 
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upon the verdict of a jury, acting under the auspi- 
ces of judges,' who had predetermined his guili? 

Would it have been an improvement of the plan, 
to have united the supreme court with the senate, in 
the fbrmation of the court of impeachments ? This 
Union would certainly have been attended with se- 
veral advantages; but would they not have been 
overbalanced by the signal disadvantage already stat- 
ed, arising from the agency of the same judges in the 
double prosecution to which the offender would be 
liable? To a certain extent, the benefits of that union 
will be obtained from making the chief justice of the 
supreme court the president of the court of impeach- 
ments, as is proposed to be done in the plan of the 
convention ; while the inconveniences of an entire 
incorporation of the former into the latter, will be 
substantially avoided. This was perhafis the pru- 
dent mean. I forbear to remark upon the additional 
pretext for clamour against the judiciary, which so 
considerable an augmentation of its authority would 
have affoitled. 

Would it have been desirable to have composed 
the court for the trial of impeachments of peisons 
wholly distinct from the other departments of the 
government? There are weighty arguments, as well 
against as in favour of such a plan. To some minds, 
it will not appear a trivial objection, ..that it would 
tend to increase the complexity of the political ma- 
chine, and to add a new spring to the government, 
the utility of which would at best be questionable. 
But an objection which will not be thought by any 
unworthy of attention, is this : a court formed upon 
such a plan, would either be attended with heavy 
expense, or might in practice be subject to a variety 
of casualties and inconveniences. It must eitiier 
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consist of permauent officers^ stationary at the seat 
of government, and of course entitled to fixed and 
regular stipends, or of certain officers of the state 
governments, to be called upon whenever an im- 
peachment was actually depending. It will not be 
easy to imagine any third mode materially different, 
which could rationally be proposed. As the court, 
for reasons already given, ought to be numerous; 
the first scheme will be reprobated by every man, 
who can compare the extent of the public wants 
with the means of supplying them; the second will 
be espoused with caution by those who will serious- 
ly consider the difficulty of collecting men dispersed 
over the whole union ; the injury to the innocent, 
from the procrastinated determination of the charges 
which might be brought against them; the advan- 
tage to the g^lty, from the opportunities which de- 
lay would afford for intrigue and corruption, and in 
some cases the detriment to the state, from the pro- 
longed inaction of men, whose firm and faiihuil ex- 
ecution of their duty, might have exposed them to 
the persecution of an intemperate or designing majo- 
rity in the house of representatives. Though this 
latter supposition may seem harsh, and might not be 
likely often to be verified ; yet it ought not to be 
forgotten, that the demon of faction will, at certain 
seasons, extend his sceptre over all numerous bodies 
of men. . 

But though one or the other of the substitutes 
which have been examined, or some other that might 
be devised, should, in this respect, be thought pre- 
ferable to tlie plan reported by the convention, it 
will not follow, that the con5titution ought for this 
reason to be rejected. If mankind were to resolve 
to Agree in no institution of government, until every 
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yoLxi of it had been adjusted to tlie most exact stand- 
ard of perfection, society would soon become a gene- 
ral scene of anarchy, and the world a desert. Where 
is the standard of perfection to be found ? Who Aidll 
undertake to unite the discordant opinions of a 
whole community in the same judgment of it; and 
to prevail upon one conceited projector to renounce 
bis infallible criterion, for the fallible criteiion of his 
more coivceited neighbotir ? To answer. the purpose of 
the adversaries of the constitution, they ought to 
prove, not merely that particular provisions in it are 
not the best which might have been imagined, but 
that the plan upon the whole is bad and pernicicms, 

PUBLIUS- 
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-The tome Subject contSiuicd. 

A REVIEW of the principal objections that have 
appeared against the proposed court for the trial of 
impeachments, will not improbably eradicate the 
remains of any unfavourable impressions whieh may 
still exist, iu regard to this matter. 

The^r*^ of these objections is, that the provision 
in question confounds legislative and judiciary au« 
tborities in the same body, in violation of that im- 
portant and well-established maxim, which requires 
a separation between the dMerent departments of 
power. The true meaning of this maxim has beeu 
discussfd and ascertained in another place, and has 
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been shown to be entiiely compatible with a partial 
intermixture of those departments for special pui^po- 
ses, preserving them, iu the main, distinct and un« 
connected. This partial intermixture is even, in 
some cases, not only proper, but necessary to the 
mutual defence of the several members of the go* 
vemment, against each other. An absolute or qua- 
lified negative in the executive, upon the acts of 
the legislative body, is admitted by the ablest adepts 
in political science, to be an indispensable barrier, 
against the encroachments of the latter upon the 
former. And it may, perhaps with not less reason, 
be contended, that the powers relating to impeach- 
ments are, as before intimated, an essential check 
in the hands of that body, upon the encroachments 
of the executive. The division of them between 
the two branches of the l^islature; assigning to 
one the right of accusing, to the other the right 
of judging; avoids the inconvenience of making 
the same persons both accusers and judges: and 
guards against the dai^r of persecution, from the 
prevalency of a factious spirit in either of those 
branches. As the concurrence of two-thirds ol 
the senate will be requisite to a condemnation, the 
security to innocence, from this additional circum- 
stance, will be as complete as itself can desire. 

It is curious to observe with what vehemence this 
part of the plan is assailed, on the principle here 
taken notice of, by men who profess to admire, with- 
out exception, the constitution of this state; while 
that very constitution makes the senate, together 
with the chancellpr and judges of the supreme 
eourt, not only a court of impeachments, but the 
highest judicatory in the state in all causes, ci\ il 
o2 
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and criminal. The proportion in point of numbers, 
of the chancellor and judges to the senators, is so 
inconsiderable, that the judiciary authority of New- 
York, in the last resort may, with truth, be said to 
reside in its senate. If the plan of the omventicNQ 
be, in this respect, chargeable with a departure from 
the celebrated maxim which has been so often men- 
tioned, and seems to be so little rmderstood, how 
much more culpable must be the constitution of 
New- York*? 

A second objection to the senate, as a court of im- 
peachments, is, that it contributes to an undue ao* 
cumulation of power in that body, tending to give 
to the government a countenance too aristocratic. 
The senate, it is observed, is to have concurrent au- 
thority with the executive in the formation of tre» 
ties, and in the appointment to oflSces: If, say the 
objectors, to these pra*c^tives is added that of de- 
termining in all cases of impeachment, it will give 
a decided predominancy to senatorial infln^iDe. To 
an objection so little precise in itself, it is not easy 
to find a very precise answer. Where is the mea* 
sure or criterion to which we can appeal, for esti- 
mating what will give the senate too much, too 
little, cm: barely the propej degree of influence ? Will 
it not be more safe, as well as more simple, to dis^ 
miss such vague and uncertain calculations, to ex- 
.amine each power by itself and to decide on ge> 
peral principles, where it may be deposited with 
most advantage, and least inconvenience? 
. If we take this course, it will ^ead to a more in« 

* In ihftt of Kew-JcrMjy also, tke final judiyaiy vnSkority if in « 
branch of the legislature. In New-Hampshire^ Massachnsetti, Pena* 
sylTania, alkd Soath-CaroHna, on« hraneh of the legisUtora li the «oart 
foe tiie trial of ittpcMtoeiita. 
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leDigible, if not to a more certain result. The dis- 
position of the power of making treaties, which has 
obtained in the plan of the convention, will then, 
if I mistake not, appear to be fully justified by the 
considerations stated in a former number, and by 
others which will occur tmder the next head of 
our inquiries. The expediency of the junction of 
the senate with the executive, in the power of 
appointing to offices, will, I trust, be placed in a 
light not less satisfactory, in the disquisitions un- 
der the same head. And I flatter myself the ob- 
servations in my last paper, must have gone no 
inconsiderable way towards proving, that it was 
not easy, if practicable, to find a more fit recepta- 
cle for the power of determining impeachments, 
than that which has been chosen. If this be truly 
the case, the hypothetical danger of the too great 
weight of the senate, ought to be discarded from our 
reasonings. 

But this hypotl^sis, such as it is, has already been 
refuted in the remarks applied to the duration of 
office prescribed for the senators. It was by them 
shown, as well on the credit of histcmcal examplesi 
as from the reason of the thing, that the most pefnP' 
lar branch of every government, partaking of the re- 
-pubUcan genius, by being generally the favourite 
of the people, will be as generally a full match, 
if not an overmatch, for every other member of the 
government. 

But, independent of this most active and opera- 
live principle ; ^.^to secure the equilibrium of the 
national house of representatives, the plan of the 
convention h^ provided in its favour, several im- 
portant counterpoisjes to the additional authorities 
to be conferred upon the senate. The exclusive 
^vil^e of crigiaating money bills, will belong to 
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the house of representatives. The same house will 
possess the sole right of instituting impeachments : 
Is not this a complete counterbalance to that of de- 
termining them ?— The same house will be the um- 
pire in all elections of the president, which do not 
unite the sufirages of a majority of the whole num- 
ber of electors ; a case which it cannot be doubted % 
will sometimes, if not frequently happen. The con- 
stant possibility of the thing, must be a fruitful source 
of influence to that body. The more it is contem- 
plated, the more important will appear this ultimate, 
though contingent power of deciding the competitions 
of the most illustrious citizens of the union, for the 
first office in it. It would not perhaps be rash to pre- 
dict, that as a mean of influence, it will be found- 
to outweigh all the peculiar attributes of the se- 
nate. 

A thirtl objection to the senate as a court of im- 
peachments, is drawn from the agency they are to 
hare in the appointments to office. It is imagined 
that they would be too indulgent judges of the 
conduct of men, in whose official creation they had 
purticipated. The principle of this objection would 
eoDdemn a practice, which is to be seen in all the 
state go\ emments, if not in all the governments 
with which we are acquainted: I mean that of ren- 
dering those who hold offices during pleasure, de- 
pendent on the pleasure of those who appoint them. 
With equal plausibility might it 1)e alleged in this 
case, that the lavouiitism of the latter, would al- 
ways be an asylum for the misbehaviour of the for- 
mer. But that practice, in contradiction to this 
principle, proceeds upon the presumption, that the 
yespnnsibility of tliose who appoint, for the fitness 
and competeuey of the persons, on whom they be- 
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stoTT their choice, and the interest they have ia 
the respectable and prosperous administration of af*' 
fairs, will inspire a sufficient disposition, to dismiss 
from a share in it, all such who by their conduct* 
may have proved themselves unworthy of the con- 
fidence reposed in them. Though facts may not 
always correspond with this presumption, yet if it 
be in the main just, it must destroy the supposition, 
that the senate, Avho will merely sanction the choice 
of the executive, should feel a bias, towards the ob- 
jects of that choice, strong enough to blind them 
to the evidences of guilt so extraordinary, as to have 
induced the representatives of the nation to become 
its accusers. 

If any farther argument were nec^sary to evince 
the improbability of such a bias, it might be found 
in the nature of the agency of the senate, in the 
business of appointments. 

It will be the office of the president to nominate^ 
and with the advice and consent of the senate to 
appoint. There will of course be no exertion of 
i:hoice9 on the part of the senate. They may defeat 
one choice of the executive, and oblige him to make 
another; but they cannot themselves choose — they 
can only ratify or reject the choice he may have 
made* They might even entertain a preference to 
some other person, at the very moment they were 
assenting to the one proposed ; because there might 
be no positive ground of opposition to him : and they 
could not be sure, if they withheld their assent, 
that the subsequent nomination would fall upon 
their own favourite, or upon any other person in 
their estimation more meritorious than the one re- 
jected. Thus it could hardly happen, that the iua- 



14G THE FEDERALIST, 

jority of tlie senate would feel any other complacen- 
cy towards the object of an appcnntment, than such 
as the appearances of merit might ii^pire, and 
proofs of the want of it destroy. 

A fourth objection to the senate, in the capacity 
of a court of impeachments, is derived from their 
union with the executive in the power of making 
treaties. This, it has been said, would constitute 
the senators their own judges, in every case of a 
corrupt or perfidious execution of that trust. After 
having combined with the executive in betraying 
the interests of the nation in a ruinous treaty, what 
prospect, it is asked, would there be <^ their beii^ 
made to suffer the punishment they would deserve, 
when they were themselves to decide upon the ac- 
cusation brought against them fox the treachery of 
which they had been guilty ? 

This objection has been circulated with more 
earnestness, and with a greater show of reason, than 
any other which has appeared against this part of 
the plan ; and yet I am deceived if it does not I'est 
upon an erroneous foundation. 

The security essentially intended by the ccmstitu- 
tion against corruption and treachery in the formation 
of treaties, is to be sought for in the numbers and cha« 
racters of those who are to make them. The joint 
AGENCT of the chief magistrate of the union, and of 
two thirds of the members of a body selected by the col- 
lective wisdom of the l^islature of the several ^ates, 
is deigned to be the pledge for the fidelity of the na- 
tional councils in this particular. The convention 
might with propriety have meditated the punishment 
of the executive, for a deviation from the instructions 
of the senate, or a want of integrity in the conduct 
of the negoeiations committed to Mm : They might 
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also have had in view the punishment of a few lead- 
ing individualB in the senate, who should have pro- 
stituted their influence in that body, as the merce- 
nary instruments of foreign corruption : But they 
could not with more or with equal propriety have 
contemplated the impeachment and punishment of 
two-thirds of the senate, consenting to an improper 
treaty, than of a majority of that or of the other 
branch of the national legislature, consenting to a 
pernicious or unconstitutional law : a principle which 
I believe has never been admitted into any govern- 
ment. How in fact, could a majority of the house 
of representatives impeach themselves? Not better, 
it is evident, than two-thirds of the senate might try 
themselves. And yet what reason is there, that a 
majority of the house of representatives, sacrificing 
the interests of the society, by an unjust and tyranni- 
cal act of legislation, should escape with impunity, 
more than two-thirds of the senate, sacrificing the 
same interests in an injurious treaty with a foreign 
power? The truth is, that in all such cases it is essential 
to the freedom, and to the necessary independence 
of the deliberations of the body, that the members 
of it should be exempt from punishment for acts 
done in a collective capacity; and the security to 
the society must depend on the care which is ta- 
ken to confide the trust to proper hands, to make it 
their interest to execute it with fidelity, and to make 
it as difficult as possible for them to combine in any 
interest opposite to that of the public good. 

So far as might concern the misbehaviour of the 
executive in perverting the instructions, or contra- 
vening the views of the senate, we need not be ap- 
prehensive of the want of a disposition in that body 
to puujsh the abuse of their confidence, ox to rindi- 
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eate their own authority. We may thus far count 
upon their pride, if not upon their virtue. And sa 
far even as might concern the corruption of leading^ 
members, by whose arts and influence tlie maj<»rity 
may have been im'dgled into measures odious to 
the community; if the proofs of that corruption 
should be satbfactory, the usual propensity of hu* 
man nature will warrant us in concluding, that there 
would be commonly no defect of inclination in the 
body, to divert the public resentment from them- 
selves, by a ready sacrifice of the authors of their 
mismanagement and disgrace. 

PUBLIUS. 



NUMBER LXVII. 

Br MJt. HAMILtOH. 



X^onceiQiDg the Constitution of the President; a g;Poa8 attempt to nus* 
represent this part of the plaA deteeted. / 

1 HE constitution of the executive department of 
the proposed government, next claims our attention. 

There is hardly any part of the system, the ar- 
rangement of which could have been attended with 
greater difficulty, and there is perhaps* none, which 
has been inveighed against with less candour, or 
criticised with less judgment. 

Here the writers against the constitution, seem to 
have taken pains to signalize their talent of misre* 
presentation. Calculating upon the aversion of the 
people to monarchy, they have endeavoured to en- 
list all their jealousies and apprehensions in oppo* 
sition to the intended president of the United States ; 
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not merely as the embryo, but as tlie full-grown 
progeny of that detested parent. To establish the 
pretended affinity, they have ndt scrupled to draw 
resources even from the regions of fiction. The au- 
thorities of a magistrate, in few instances greater, in 
some instances less, than those of a governor of 
New-York, have been magnified into more than roy- 
al prerogatives. He has been decorated with at- 
tributes, superior in dignity and splendour to those 
of a king of Great-Britain. He has been shown to 
us with the diadem sparkling on his brow, and the 
imperial purple flowing in his train. Ho has been 
seated on a throne surrounded with minions and 
mistresses ; giving audience to the envoys of fo- 
reign potentates, in all the supercilious pomp of 
majesty. The images of Asiatic despotism and 
voluptuousness, have not been wanting to crown the 
exaggerated scene. We have been taught to trem- 
ble at the terrific visages of murdering janisaries; 
and to blush at the unveiled mysteries of a future 
seraglio. 

Attempts extravagant as these to disfigure, or 
rather to metamorphose the object, render it neces- 
sary to take an accurate view of its real nature and 
form ; in order to ascertain its true aspect and genu- 
ine appearance, to unmask the disingenuity, and to 
expose . the fallacy of the counterfeit resemblances 
which have been so insidiously, as well as industri- 
ously, propagated. * 

In the execution of this task, there is no man who 
would not find it an ardu€nis eflbrt, either to Behold 
with moderation, or to treat with seriousness, the 
devices not less weak than wicked, which have been 
contrived to pervert the public opinion in relation to 
the subject. They so far exeeed the usual, though 
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unjustifiable, licenses of party-artifice, that even in a 
disposition the most candid and tolerant, they must 
force the sentiments which favour an indulgent con- 
struction of the conduct of political adversaries, ta 
give place to a voluntary and unreserved indigna- 
tion. It is impossible not to bestow the imputa- 
tion of deliberate imposture and deception uiK>n the 
gross pretence of a similitude between a king of 
Oreat-Brltaiti, and a magistrate of the character 
marked out for that of the president of the United 
States. It is still more impossible to withhold that 
impiitation, from the rash and barefaced expedients 
whicli ha\'e been employed to give success to the at- 
tempted imposition. 

In one instance, which I cite as a sample of the 
general spirit, the temerity has proceeded so far as 
to ascril^e to the president of the United States a 
power, which by the instrument reported, is express-^ 
ly allotted to the executives of the individual states. 
I mean the power of filling casual vacancies in the 
senate. 

This bold experiment upon the discernment of 
his countrymen, has been hazarded by the writer 
who, (whatever may be his real merit,) has had no 
inconsiderable share in the applauses of his party* ; 
and who, upon this false and unfounded suggestion, 
has built a series of observations equally false and 
unfounded. Let him now be confronted with the 
evidence of the fact ; and let him, if he be able, 
justify or extenuate the shameful outrage he has 
offered to the dictates of truth, and to the rules of 
tair dealing. 

The s€|cond clause of the second section of the 

• $eeCatOjNo.5. 
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second article, empowers the president of the United 
States, " to nominate, and by and with the advice 
«< and consent of the senate, to appoint am?3assadors, 
** other public ministers and consuls, judges of the 
«* supreme court, and all other officers of the United 
** States, whose appointments are not in the cousti- 
** tution otherwise provided for^ and which skull be t^j- 
«« tablished by lawJ*^ Immediately after this clause 
follows another in these words: '* I he president 
•» shall have power to fill up all vacancies that nifiy 
« happen during the recess of the stttatc^ by granting 
•* commissions which shall expire at the tud of ilmr 
" next session.^^ It is from this last provisioQ, that 
the pretended power of the president to fili vaeaii- 
eies in the senate has been deduced. A sJiz^ht at- 
tention to the connexion of the clauses, and to the 
obvious meaning of the terms, will s^iisfj us, that 
the deduction is not even colourable. 

The first of these two clauses, it is clear, only 
provides a mode for appointing such officers, «' whose 
*« appointments are not otherwise provided for in the 
** constitution, and which shall be established by law;^^ 
of course it cannot extend to the appointment of se- 
nators ; whose appointments are otherwise provided 
for in the constitution*, and who are established by 
the constitution^ and will not require a future es- 
tablishment by law. This position will hardly be 
contested. 

The last of these two clauses, it is equally clear, 
cannot be understood to comprehend the power of 
filling vacancies in the senate, for the following 
leasons: First. The relation in which that clause 
stands to the other^ whieh declares the general 

* Ariblc 1. Sec. 3. Clanae t 
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mode of iq?pointing officers of the United States^ 
denotes it to be nothing more than a supplement to 
the other ; for the purpose of establishing an auxili- 
aiy method of appointment, in oises to which the 
general method was inadequate. The ordinary pow- 
er of appointment is confkled ta the president and 
senate joiritly^ and can therefore only be exercised 
during the session of the senate : but, as it would 
have been improper to oblige this body to be con- 
tinually in session for the appointment of officers ; 
and as vacancies might happen in their recessy which 
it might be necessary for the public service to fill 
without delay, the succeeding clause is evidently 
intended to authorize the presid^it, singly^ to make 
temporary appointments " during the recess of the 
*^ senate, by granting commissions which should ez- 
" pire at the end of their next session/*^ SecoruL Ji 
this clause is to be cc^asideied as supplementary to 
the one which precedes, the vacancies of which it 
speaks, must be construed to relate to the ** officers" 
deicriJ>ed in the preceding (me; and this, we have 
seen, excludes from its description the members o£ 
the senate* Tfdrd. The time within which the 
power is to operate, ** dining the recess of the aviate," 
and the duration of tte appointments, ^ to the end 
of the next session" of that body, consj^e to eluci* 
date the sense of the provision, which, if it had been 
intended to comprehend senators, would naturally 
have referred the temporary power of filling vacan- 
cies to the recess oi the state legislatures, who are to 
make the permanent appointmaits, and not to the 
recess of the national senate, who are to have no 
concern in those appointments ; and would have ex- 
tended the duration in office of the temporary sena« 
tors to the next session of the l^slature of the state, 
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in whose representation the vacancies had happened, 
instead of making it to expire at the end of the ensu- 
ing session of the national senate. The circumstances 
of the body authorized to make the permanent appoint- 
ments, would, of course, have governed the modifi- 
cation of a power which related to the temporary 
appointments; and, as the national senate is the 
body, whose situation is alone contemplated in the 
clause upon which the suggestion under examina- 
tion has been founded, the vacancies to which it 
alludes can only be deemed to respect those officers, 
in whose appointment that body has a concurrent 
agency with the president. But, lastly^ the first and 
second clauses of the third section of the first article, 
obviate all possibility of doubt. The former pro- 
vides, that " the senate of the United States shall be 
** composed of two senators from each state, chosen 
by the legislature thereof for six years ;" and the latter 
directs, that " if vacancies in that body should hap- 
** pen by resignation or oXhexvn&e^ during tJie recess of 
** the legislature of AYiY state, the executive thereof 
** may make temporary appointments until the next 
" meeting of the legislature^ which shall then fill such 
*' vacancies.*' Here is an express power given, in 
clear and unambiguous terras, to the state executives, 
to fill the casual vacancies in the senate, by tempo- 
rary appointments ; which not only invalidates the 
supposition, that the clause before considered could 
have been intended to confer that power upon the 
president of the United States ; but proves, that this 
supposition, destitute as it is even of the merit of 
plausibility, must have originated in an intention to 
deceive the people, too palpable to be obscured by 
sophistry, too atrocious to be palliated by hypocrisy. 
I have taken the pains to select this instance of 
p2 






154 THE FEDERALIST. 

ndsiepresentation, and to place it in a clear and 
strong light, as an unequivocal proof of the unwan 
rantable arts which are practised, to prevent a fair 
and impartial judgpnent of the real merits of the 
plan submitted to the consideration of the people. 
Nor have I scrupled in so flagrant a case, to indulge 
a severity of animadversion, little congenial with 
the general s^rit of these papers* I hesitate not to 
submit it to the decision of any candid and honest 
adversary of the proposed government, whether lan- 
guage can furnish epithets of too much asperity, for 
so shameless and so x>rostitute an attempt to impose 
oa the citizens of America. 

PUBUUS* 



NUMBER LXVIII. 

Mr MR^ BAklLtOI^ 



The V*ytm 9i the Constltntion of the President eontinued, in i^^^ 
to the mode of Appointment. 

JL HE mode of appointment of the chief magis^ 
tiate of the United States, is almost the only part of 
the system, of any consequence, which has escaped 
mthout severe censure, or which has received the 
slightest mark of approbation from its opponents. The 
most plausible of these, who has appeared in print, 
lias even deigned to admit, that the election of the 
presidrat is pretty well guarded*. I venture some^ 
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what fiiitlier, and hesitate iK)t to affirm) that if the 
maimer of it be not perfect, it is at least excellent. 
It unites in an eminent degree all the advantages, 
the \uAon of which was to be wished for. 

It was desiraMe, that the sense of the people 
should operate in the choice of the person to whom 
so important a trust was to be confided. Thb end 
will be answered by committing the right of making 
it, not to ahy pre-established body, but to men, cho- 
sen by the people for the special purpose, and at 
the particular conjuncture. 

It was equally desirable, that the immediate 
election should be made by men most capable of an- 
alyzing the qualities adapted to the station, and act- 
ing under circumstances favourable to deliberation^ 
and to a judicious combination of all the reasons 
and inducements that were proper to govern their 
choice. A small number of persons, selected by 
their fellow-citizens from the general mass, will be 
most likely to possess* the information and discern- 
ment requisite to so complicated an investigation. 

It was also peculiarly desirable, to afford as lit- 
tle opportunity as possi])le to tumult and disorder. 
This evil was not least to be dreaded in the elec- 
•fion of a magistrate, who^^was to have so important 
an agency in the administration of the government. 
But the precautions which have been so happily 
concerted in the system under consideration, pro- 
^^mise an effectual security agaiust this mischief, 
^he ch(Hce of several^ to form an intermediate bo- 
dy of electors, will be much less apt to convulse 
tihe community with any extraordinary or violent 
^ movements, than the choice of one^ wl:o was himself 
to be the final object of the public wishes. And as 
the electors, chosen in each state, are to assemble 
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and vote in the state in whicli they are chosen, 
this detached and divided situation will expose 
them much less to heats and ferments, that might 
be communicated fiom them to the people, than if 
they were all to be convened at one time, in one 
place. 

Nothing was more to be desired, than that every 
practicable obstacle should be opposed to cabal, in- 
trigue, and corruption. These most deadly adver- 
saries of republican government, might naturally 
have been expected to make their approaches from 
more than one quarter, but chiefly from the desire 
in foreign powers to gain an improper ascendant in 
our councils. How could they better gratify this, 
than by raising a creature of their own to tJie chief ^ 
magistracy of the union? But the convention have 
guarded against all danger of this sort, with the 
most provident and judicious attention. They have 
not made the appointment of the president to de- 
pend on pre-existing bodies of men, who might be 
tampered with beforehand to prostitute their votes ; 
tut they have referred it in the first instance to an 
immediate act of the people of America, to be ex- 
erted in the choice of persons for the temporary and 
sole purpose of making the appointment. And they 
have excluded from eligibility to this trust, all 
those who from situation might be suspected of too 
great devotion to the president in office. No sena- 
tor, representative, or other person^ holding a place 
of trust or profit under the United States, can be of 
the number of the electors. Thus, without corrupt- 
ing the body of the people, the immediate agents 
in the election will at least enter upon the task, free 
from any sinister bias. Their transient existence, 
and their detached situation^ already noticed, afford 
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a safislSEictory prospect of their continuing so, td 
Hie conclusioh of it. The business of corruption, 
ivhen it is to embrace so considerable a niunber of 
men, requires time, as well as means. Nor would 
it be foimd easy suddenly to embark them, dispersed, 
as th^ would be, over thirteen states, in any com- 
vbinations founded upon motives, which, though 
they could not properly be denominated corrupt, 
xmght yet be of a nature to mislead them from 
tbeii duty. 

Another, and no less important, desideratum was, 
that the executive should be independent for his 
continuance in office, on all, but the people them- 
selves. He might otherwise be tempted to sacrifice 
his duty to his complaisance for those whose fa- 
vour was necessary to the duration of hk official 
consequence. Tbm advantage will also be secured, 
hy making his re-election to depend on a special 
hody of r^resentatives, deputed by the society 
lor the fiii^Ie purpose of making the important 
choice. 

All these advantages will be happily combined in 
the plan devised by the convention, which is, that 
each state shall choose a number of persons as elec- 
tors, equal to the number of sa[iator8 and representa- 
tives of such state in the national governmeiit, who 
shall assemble within the state, znd vote for some fit 
person as president. Their votes, thus given, are to 
be transmitted to the seat of the national goven^- 
ment ; and the person who may happen to have a 
majority of the whole number of rotes, will be the 
pteaid^t. But as a majority of the votes mjght not 
always happen to centre in one man, and as it might 
be unsafe to permit less than a majority to be con- 
clusive, it is {Nrovided» that, in such a ccmtingency, 
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the house of representatives shall select out of the 
candidates, who shall hare the five highest numben 
of votes, the man who, in their opinion, may be best 
qualified for the oflBlce. 

This process of election affords a moral certainty, 
that the office of president will seldom fall to the lot 
of any man who is not in an eminent degree endow* 
cd with the requisite qualifications. Talents for low 
intrigue, and the little arts of popularity, may alone 
suffice to elevate a man to the first honours of a sin- 
gle state ; but it will require other talents, and a dif- 
ferent kind of merit, to establish him in the esteem 
and confidence of the whole union, or of so conside- 
rable a portion of it,' as would be necessary to make 
him a successful candidate for the distinguished office 
of president of the United States. It will not be 
too strong to say, that there will be a constant pro^ 
bability of seeing the station filled by characters pre- 
eminent for ability and virtue. Aad this will bt 
thought no inconsiderable recommendation of the 
constitution, by those who are able to estimate the 
share which the executive in every government must 
necessarily have in its good or ill administration. 
Though we cannot acquiesce in the political heresy 
of the poet, who says : 

** For fonns of goremmenty let fools eontest^ 
** Thftt whidiia best adioiiustered, is l)est»" 

—yet we may safely pronounce, that the true test erf 
a good government is, its aptitude and tendency to 
produce a good administration. 

The vice-president is to be chosen in the same 
manner with the president ; with this difiTerence, that 
the senate is to do, in respect to the former, what is 
to be done by the house of representatives, in respect 
to the latter. 
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The appointment of an extraordinary person, as 
vice-president, has been objected to as superfluous, if 
not mischievous. It has been alleged, that it would 
ItaTC been preferable to have authorized the senate 
to elect out of their own body an officer, answering 
to that description. But two considerations seem to 
justify the ideas of the convention in this respect. 
One is, that to seciue at all times the possibilily of a 
definitive resolution of the body, it is necessary that 
the president should have only a casting vote. And 
to take the senator of any state from his seat as sena* 
tor, to place him in that of president of the senate, 
would be to exchange, in regard to the state rrom 
which he came, a constant for a contingent vote. 
The other consideration is, that, as the vice-presi- 
dent may occasionally become a substitute for tlie 
president, in the supreme executive magistracy, all 
the reasons which recommend the mode of election 
prescribed for the one, apply witli great, if not with 
equal, force to the manner of appointing the other. 
It is remarkable, that, in this, as in most other in- 
stances, the objection which is made, would lie 
against the constitution of this state. We have a 
lieutenant-governor, chosen by the people at large, 
who presides in the senate, and is the constitutional 
substitute for the governor in casualties similar to 
those, which would authorize the vice-president to 
exercise the authorities, and discharge the duties of 
the president. 

PUBLIUS. 
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NUMBER LXIX. 

Br MB. HAMlLroS. 



The same view eontuuiedy with a comparison between the Vrtrndrnt 
and the King of Great-BritaiO) on the one hand, and the GoTemor 

of New-York, on the other. 

1 PROCEED now to trace the real cliaracters of tlie 
proposed executive, as they are marked out in the 
plan of the convention. This will serve to place in 
a strong light the unfairness of the representations 
which have been made in regard to it. 

The first thing which strikes our attention is, 
that the executive authority, with few exceptions, is 
to be vested in a single magistrate. This will scarce- 
ly, however, be considered as a point upon which 
any comparison can be groimded ; for if, in this par- 
ticular, there be a resemblance to the king of Great- 
Britain, there is not less a resemblance to the Grand 
Siguier, to the Khan of Tartary, to the man of the 
seven mountains, or to the governor of New-York. 

That magistrate is to be elected for four years ; 
and is to be re-eligible as often as the people of the 
United States shall think him worthy of their con- 
fidence. In these circumstances, there is a total dis- 
similitude between him and the king of Great-Bri- 
tain ; who is an hereditary monarch, possessing the 
crown as a patrimony descendible to his heirs for 
ever : but there is a close analogy between him and 
a governor of New-York, who is elected for tkre^ 
years, and is re-eligible without limitation or inter- 
mission. If we consider how much less time would 
l)e requisite for establishing a dangerous inftu^ce 
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in a single state, than for establishing a like influ- 
ence throughout the United States, we must con- 
clude, that a duration of four years for the chief 
magistrate of the union, is a degree of permanency 
far less to be dreaded in that office, than a duration 
of three years for a correspondent office in a single 
state. 

The president of the United States would be 
liable to be impeached, tried, and, upon conviction 
of treason, bribery, or other high crimes or misde* 
meanors, removed from office ; and would afterwards 
be liable to prosecution and punishment in the ordi- 
nary course of law. The person of the king of Great- 
firitain, is sacred and inviolable : There is no con- 
stitutional tribunal to which he is amenable; no pu- 
nishment to which he can be subjected, without in- 
volving the crisis of a national revolution. In this 
delicate and important circumstance of personal res- 
ponsibility, the president of confederated Amei^ca 
would stand upon no better ground than a governor 
of New-York, and upon worse ground than the gover- 
nors of Virginia and Delaware. 

The president of the United States is to have pow- 
er to return a bill, which shall have passed the two 
branches of the legislature, for re-consideration ; and 
the bill, so returned, is not to become a law, unless, 
upon that re-consideration, it be approved by two- 
thirds of both houses. The king of Great-Britain, on 
his part, has an absolute negative upon the acts of 
the two houses of parliament. The disuse of that 
power for a considerable time past, does not affect the 
reality of its existence ; and is to be ascribed wholly 
to the crown's having found the means of substitut- 
ing influence to authority, or the art of gaining a 
majority in one or the other of the two houses, to the 

fEP,— vol.. II. <2 



163 THE FEDERALIST. 

necessity of exerting a piesogative wlikh a>Uld ael* 
dom be exerted without hazarding soBie degree of na- 
tioiud agitation. The qi^alified negative of the pre- 
sident, differs widely from this absolute negative oC 
the British sovereign; and tallies exactly with the 
revisionsu-y authority of th^ council of revisiqiLof this 
state, of which the governor is a constituent part. In 
this respect, the power of the president would exceed 
that of the governor of New-York ; because the for- 
mer would possess singly, what the latter shares wit& 
the chancellor and judges: But it would he predaer 
ly the same with that of the governor of Massachu- 
setts, whose constitution, a^ to this article, seems to 
have been the original from which the convention 
have copied. 

The president is to be the << comm^ider in chiel 
<♦ of the army and navy of the United States, and of 
^^ the militia of the several states, when called into 
f< t}\e actual service of the United States^ He is tQ 
*♦ have power to grant reprieves and pardons for of- 
« fences against the United States, except in cases, o^ 
** impeachTnefU ; to recommend to the consideration 
*.' of congress such measures as he shall judge neces- 
** sary and expedient ; to convene, on extraordinary 
" occajuojis, both houses of the legislature, or eithec 
" of them, and in case of disagreement betweei^ 
w them %mth respect to the time of adjournment^ to adr 
« journ them to such time as he shall think proper ; 
<« to take care that the laws be faithfully executed; 
t< and to commission all officers of the United States,*' 
In most of these particulars, the power of the presi^^ 
dent will resemble equally that of the king of Great- 
Britain, and of the governor of. New-York. Th^ 
most material points of difference are these : — First* 
The president will have only the occasional command 
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of such part of the militia of the nation, as by legis- 
lative provision may be called into the actual servicB 
of the union. The king of Great-Britain and the gO- 
Temor of New-Yoik, have at all times the entire 
command of all the militia within their several ju- 
risdictions. In this article, therefore, the power of 
the president, would be inferior to that of either the 
monarch or the governor. Second. The president 
is to be commander in chief of the army and navy 
of the United States. In this respect his authoritjr 
would be nominally the same with that of the king of 
(^at-Sritaiii, but in substance much inferior to it. 
It would amount to nothing more than the supreme 
eommand and direction of the military and naval 
Ibiees, ais first genferal atid admiral of the conftedera- 
€jr; while that of the British king extends to the *- 
elaring of war, and to the ridsing and regulating of 
ileets and armies ; all which, by the constitution un- 
4fer consideratioli, would appertain to the legislature*. 
Thfe governor of New-York, on the other hand, is by 
thfe constitution of the state vested only \*ith the 
command of its militia and navy. But the constitu- 
tions of several of the states, expressly declare their 

• A writer in a PennsyWanift Jwipfer tttdfer the rfgnature of TaJIo- 
NY, has asserted, that the king of Great^Britain owes his prero^- 
tives, as eommander in chief, to an annual mutiny biU. The truth is, 
on the eontrary, that his prerogatiTe, in this respect, i* iinmemorial, 
and was only disputed, «* contrary to all rfeason and precedent," as 
Blackstone, Vol. I. page 262, expresses it, by the long parUament of 
Charles First; hnt by the statute the 13th of Charles the Second, 
chap. 6. it was declared to be in the king alone, for that the sole su- 
preme government and command 6f the militia withhi his majesty s 
realms and dominions, and of aU forces by sea and land, and of all 
forts and places of strength, ever was and is the undoubted rigl t 
frf his majesty and hi* royal predefcessors kings and queens of England, 
and that both Gt dtW house Of partiament cMiliot iror Ought to prf ^ 
tend to th« same. 



164 THE FEDERALIST. 

.govemon to be commanders in chief, as well of tirt 
anny as navy; and it may well be a question, whether 
those of New-Hampshire and Massachusetts, in par- 
ticular, do not, in this instance, confer larger powers 
upon their respective governors, than could be claim- 
ed by a president of the United States. Third. The 
power of the president, in respect to pardons, would 
extend to all cases, except those of impeachment. The 
governor of New-York may pardon in all cases, even 
in those of impeachment, except for treason and mur- 
der. Is not the power of the governor in this arti^ 
cle, on a calculation of political consequences, great- 
er than that of the president ? All conspiracies and 
plots against the government, which have not been 
matured into actual treason, may be screened from 
punislunent of every kind, by the interposition of the 
prerogative of pardoning. If a governor of New* 
York, therefore, should be at the head of any such 
conspiracy, until the design had been ripened into aq^ 
tual hostility, he could insure his accomplices and ad- 
herents an entire impunity. A pi^esident of the uni- 
on, on the other hand, though he may even pardon 
treason, when prosecuted in the ordinary coui-se of 
law, could shelter no offender, in any degree, from the 
effects of impeachment and conviction. Would not 
the prospect of a total indemnity for all the prelimi- 
nary steps, be a greater temptation to undertake, aud 
persevere in an enterprise against the j)ublic liberty, 
than the mere prospect of an exemption from death 
and confiscation, if the final execution of the desi|^n, 
npon an actual appeal to arms, should miscarry? 
Would this last expectation have any influence at all, 
•when the probability was computed, that the person 
who was to afford that exemption might himself be 
involved in the consequences of the measure; and 
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siis^ht be incapacitated by his agency in it, from af- 
fording the desired impunity? The better to judge of 
this matter, it will be necessary to recollect that, by 
the proposed constitution, the offence of treason is 
limited « to levying war upon the United States, and 
*< adhering to their enemies, giving them aid and 
«« comfort ;" and that by the laws of New-York, it is 
confined within similar bounds. Fourth, The presi- 
dent can only adjourn the national legislature, in the 
single case of disagreement about the time of ad- 
journment The British monarch may prorogue, or 
even dissolve the parliament. The governor of New- 
York may also prorogue the legislature of this state 
for a limited time ; a prerogative which, in certain si- 
tuaticms, may be employed to very important pui- 
^ses. 

The president is to have power, with the advice 
and consent of the senate, to make treaties, provided 
two-thirds of the senators present concur. The king 
of Great-Britain is the sole and absolute represaita- 
tive of the nation, in all foreign transactions. He c«i 
of his own accord make treaties of peace, commerce, 
alliance, and of every other description. It has been 
insinuated, that his authority in this respect is no* 
conclusive, and that his conventions with foreign 
powers are subject to the revision, and stand in need 
of the ratification of parliament. But I believe this 
doctrine was never heard of, till it was broached upon 
the present occasion. Every jurist* of that kingdom, 
and every other man acquainted with its constitution, 
knows, as an established fact, that the prerogative of 
making treaties exists in the ctown in its utmost plo* 
mtude ; and that the compacts entered into by the 

* Vide Blaokstoiie's Commentaries, vol. 1. pitge ftSf, 

q3 
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foyal authority, have the most complete I^al validky 
aad perfectioQ, iadependent of any other sanctioo^ 
The parliament, It is true, is sometimes seen employ* 
ing itself in altering the existing laws to conform them 
to the stipulations in a new treaty ; and this may have 
possibly given birth to the imagination, that its co- 
operation was necessary to the obligatory efficacy of 
the treaty. But this parliamentary iuteipositicm, ]ho- 
ceeds from a different cause ; from the necessity of 
adjusting a most artificial and intricate system of re- 
venue and commercial laws, to the changes made in 
them by the operation of the treaty ; and of adapting 
new provisions and precautions, to the new state of 
things, to keep the machine from running into disoi^- 
•der. In this respect, therefore, there is no compari^ 
.sou between the intended power of the president, 
and the actual power of the British sovereign. The 
one can perform alone, what the other can only do 
with the concurrence of a branch of the legislature. 
It must be admitted, that, in this instance, the pow- 
m of the federal executive would exceed that of any 
state executive* But this arises naturally from the 
exclusive possession by the union, of that part of the 
jM>vereign power which relates to treaties. If the 
confederacy were to be dissolved, it would become a 
question, whether the executives of the several states 
were not solely invested with that delicate and im- 
portant prerogative. 

The president is also to be authorized to receive 
^embassadors, and other public ministers. This, though 
it has been a rich theme of declamation, b more 9 
xnat|er of dignity than of authority. It is a circum* 
stance which will be without consequence in the ad- 
ministration of the government ; and it was far more 
convenient that it should be arranged in this manner, 
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tiian that there should be a necessity of conveDing 
the legislature, or one of its branches, upon every ar- 
rival of ,a foreign minister ; though it were merely 
to take the place of a departed predecessor. 

The president is to nominate, and with the admce 
and consetU of the senate^ to appoint ambassadors and 
other public ministers, judges of the supreme court, 
and in general all officers of the United States esta* 
blished by law, and whose appointments are not 
otherwise provided for by the constitution. The king 
of Great-Britain, is emphatically and truly styled, the 
fountain of honour. He not only appoints to all offi* 
ees, but can create offices. He can confer titles of 
nobility at pleasure ; and has the disposal of an im- 
mense number of church preferments. There is evi* 
dently a great inferiority in the power of the presi- 
daoit in this particular, to that of the British king ; 
nor is it equal to that of the governor of New-York, 
if we are to interpret the meaning of the constitution 
of the state by the practice which has obtained under 
it. The power of appointment is with us lodged in 
A coimcil, composed of the governor and four menb> 
bers of the senate, chosen by the assembly. The go^ 
vernor claims^ and has frequently exercised the right 
of nomination, and is entitled to a casting vote in the 
appointment. If he really has the right of nomina* 
ting, his authority is in this resp^t equal to that of 
the president, and exceeds it in the article of the 
casting vote. In the national government, if the se» 
nate should be divided, no appointment could be 
made : In the government of New- York, if the coun-^ 
oil should be divided^ the gov^einor can turn the* 
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scale and confinn his own nomination'**'. If we ooii- 
pare the publicity which mast necessarily attend the 
mode of appointment by the president and an entire 
branch of the national legislature, with the privacy 
in the mode of appointment by the governor of New« 
York, closetted in a secret apartm^it with at most 
four, and frequently with only two persons ; and if 
we at the same time consider how much more easy it 
must be to influence the small number of which a 
council of appointment consists, than the considera- 
ble number of which the national senate would am- 
sist, we cannot hesitate to pronounce, that the power 
of the chief magistrate of this state, in the disposi- 
tion of offices must, in practice, be greatly superk>r to 
that of the chief magistrate of the union. 

Hence it appears, that, except as to the concurrent 
authority of the president in the article of treaties, it 
would be difficult to determine whether that oeu^* 
trate would, in the aggregate, possess more or less 
power than the governor of New-York. And it ap- 
pears yet more unequivocally, that there is no pre- 
tence for the parallel which has been attempted be- 
tween him and the king of Gaeat-Britain. But to 
render the contrast, in this respect, still more stri- 
king, it may be of use to throw the principal circum- 
stances of dissimilitude into a closer groupe. 

The president of the United States^ would be an 
officer elected by the people iarfour years. The Mog 
of Great-Britain is a perpetual and hereditary prince. 

* Candour howeTer demands an acknoirledgment, that I do not think . 
the claim of the governor to a right of nomination well founded. Yet 
it is always justifiable to reason from the practice of a government, till 
its propriety has been constitutionally questioned. And independent 
ofthisclsdm, when we take into view the other considerations, and 
pursue them through all their con8e(]ue|iGeSf we shall be inclined to 
draw much the same conehjeioa. 
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^he one would be amenable to personal punishment 
and disgrace : The person of the other is sacred and 
inviolable. The one would have a qualified negative 
upon the acts of the legislative body : The other has 
an absolute negative. The one would have a right 
to command the military and naval forces of the na- 
tion : The other, in addition to this right, possesses 
that of declaring war, and of raising and regulatirig 
fleets and armies by his own authority. The one 
would have a concuiTent power with a branch of the 
l^slature in the formation of treaties: The other is 
the sole possessor of the power of making treaties. The 
one would have a like concurrent authority in ap- 
pointing to offices : The other is the sole author of all 
appointments. The one can confer no privileges 
.whatever : The other can make denizens of aliens, 
noblemen of commoners ; can erect corporations, with 
all the rights incident to corporate bodies. The one 
can prescribe no rules concerning the commerce or 
currency of the nation : The other is in several res- 
pects the arbiter of commerce, and in this capacity 
can establish markets and fairs ; can regulate weights 
and measures ; can lay embargoes for a limited time ; 
ean coin money ; can authorize or prohibit the circu- 
lation of foreign coin. The one has no particle of 
spiritual jurisdiction : The other is the supreme head 
and governor of the national church! — ^What answer 
shall we give to those who would persuade us, that 
things so unlike resemble ;,each other ? — ^The same 
that ought to be given to those who tell us, that a go- 
vernment, the whole power of which would be in the 
hands of the elective and periodical servants of the 
people, is an aristocracy, a monarchy, and a despotismsi 

PUBLIUS, 
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Tilt lune view wmtuiiied, m rektkm to the nmty of iihtt Bzeevtin^ 
and with an eiamination of the prqiect of an EzeentiTe Coon oil. 

1 HERE is an idea, which is not without its advo« 
cates, that a Hgorous executtve ^ inconsistent with 
the genius of tepublican government. The enligh- 
tened well-wishers to this species erf gov^nmeift 
must at least hope, that the sapposition is destitute of 
foundation; since they cm never admit its truth, 
without, at the same time, admitting the cotideriiD»- 
tion of their own principles. Energy in the execu- 
tive, is a leading character in the definition of good 
goremment. It is essential to the ptotectioH of th* 
community agauist foreign attacks : It is not less e»- 
nential to the steady administratiob of the laws, t6 
the protection of property against those irregular aarf 
high-handed combinations, which sometimes intei*- 
rupt the ordinary course of justice, to the security of 
liberty against the enterprises tod assaults of amo- 
tion, of faction, and of anarchy. Every man, the 
least conversant in Roman story, knows how often 
that republic was obliged to take refuge in the abscF- 
lute power of a shigle man, under the formidable title 
of dictator, as well against the intrigues of ambidous 
individuals, who aspired to the tyranny, and the se- 
ditions of whole classes of the community, whose 
conduct threatened the existence of all government, 
as against the invasions of external enemi^, whomf- 
naced the conquest and destruction of Rome. 
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Thcro €9jx hi^ do oeedy however, to multiply ar- 
guments or examples oa tlib head, A feeble execu- 
tive, iodpHea a feeble execution of the goverument. 
A f^cfcle ejficutio% h but, auotbcir phrase for a had 
execution : and a government ilj executed, whatever 
fe m%j b^ ia thepry, saust be, in practice, a bad go- 
veiw^ent. 

Taking it for i^uted, therefiwre, that all men of 
9wse wiU agvee in the necessity pf an energetic ex- 
ecutive, it will. Quly remain to inquire, what are the 
ii^edienls. which qonatitute this energy ? How far 
ean they be combiaed with those other ingredients 
which constitute safety m the lepublicaB sense? And 
Ilow far does this combination characterize the plan 
which has been reported by the convention ? 

The ingi^edients which constitute energy in the 
executive are, unity ; duration ; an adequate pro- 
vision for its support ; competent powers. 

The ingredients which constitute safety in the 
republican sense are, a due dependence^ on the peo- 
ple ; a 4ue responsilHUty. 

Those politicians and statesmen, who have been 
the most celebrated fca: tfee soundness of their prin- 
ciples, and for th,e justness of their views, have de- 
clared in favour of a single executive, and a numer* 
ous legislature. They have, with great propriety, 
considered energy as the most necessary qualifica-^ 
tion of the i^rmer, and have regarded this as most 
applicable to power in a single hand ; while they> 
M.ve, with eqMaJ propriety, considered the latter a* 
best adapted, to deliberation and wisdom, and best 
i^culated to conciliate the confidence of the people^ 
andt to secure their privileges and interests. 

That unity ia conducive to energy, will not be dis^ 
puted. Decision, activity, secrecy, and dispatch, 
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will genorally characterize the proceedings of one 
man, in a much more eminent degree than the pro^ 
oeedings of any greater number; and in iHX)portion 
as the number is increased, these qualities will be 
diminished. 

This unity may be destroyed in two ways ; either 
by vesting the power in two or more magistrates, of 
equal dignity and authority ; or by vesting it osten- 
«ibly in one man, subject, in whole or in part, to the 
control and co-operation of others, in the capacity of 
counsellors to him. Of the first, the two consuls of 
Rome may serve as an example ; of the last, we shall 
£nd examples in the constitutions of several of the 
states. New- York and New-Jersey, if I recollect 
right, are the only states, which have intrusted the 
executive authority wholly to single men*. Both 
these methods of destroying the unity of the execu- 
tive have their partizans ; but the votaries of an ex- 
ecutive council are the most numerous. They are 
both liable, if not to equal, to similar objections, 
and may in most lights be examined in conjunc- 
tion. 

The experience of other nations will afford little 
instruction on this head. As far, however, as it 
teaches any thing, it teaches us not to be enamour- 
ed of plurality in the executive. We have seen that 
the Achaeans, on an experiment of two praetors, were 
induced to abolish one. The Roman history re- 
cords many instances of mischiefs to the republic 
from the dissentions between the consuls, and be- 
tween the military tribunes, who were at times sub- 
stituted to the consuls. But it gives no specimens 

* Nev«York has no couneil except for the single purpose of ap- 
pointing to offices ; New-Jersey has a council, whom the governor may 
consult. But I think, from the terms of the constitution, their refot 
lutions do not bind him. 
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of any peculiar advantages derived to the state, 
from the pluiaKty of those magistrates. That the 
dissentions between them were not more frequent or 
more fataj, is matter of astonishment ; until we ad- 
vert to the singular position in which the republic 
was almost continually placed, and to the prudent 
policy pointed out by the circumstances of the state, 
and pursued by the consuls, of making a division 
of the government between them. The patricians, 
engaged in a perpetual struggle with the plebeians, 
for the preservation of their ancient authorities and 
dignities ; the consuls, who were generally chosen 
out of the former body, were commonly united by 
the personal inter^t they had in the'defence of the 
privileges of their order. In addition to this motive 
of union, after the arms of tlie republic had consid- 
erably expanded the bounds of its empire, it became 
an established custom with the consuls to divide the 
administration between themselves by lot ; one of 
them remaining at Rome to govern the city and its 
environs ; the other taking the command in the more 
distant provinces. This expedient must, no doubt, 
have had great influence in preventing those colli- 
sions and livalships which might otherwise Have em- 
brcAled the republic. 

But quitting the dim light of historical fesearcb, 
and attaching ourselvesjpui-ely to the dictates of rea- 
son and good sense, we shall discover much greater 
cause to reject,^han to approve, the idea of plurali- 
ty in the executive, under anjf modification what- 
ever. 

Wherever two or more persons are engaged in any 
common enterprise or pursuit, there is always dan- 
ger of difference of opinion. If it be a pciblic trust 
or office, in which they are clothed with equal dig- 

rjin.-^voL, II. a 
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nity and authority, there Is peculiar dani^^cr of pet- 
soual emulation and even animosity. From either, 
and especially from all these causes, the most bitter 
dissentions are apt to spring. Whenever these hap- 
pen, they lessen the respectability, weaken the au- 
thority, and distract the plans and operations of those 
whom they divide. If they should unfortunately 
assail the supreme executive magistracy of a country, 
consisting of a plurality of persons, they might im- 
pede or frustrate the most important measures of the 
g^ovemment, in the most critical emergencies of the 
state. And what is still worse, they might split 
the community into violent and irreconcileable fac- 
tions, adhering differently to the different individu- 
als who composed the magistracy. 

Men often oppose a thing, merely because they 
have had no agency in planning it, or because it 
may have been planned by those whom they dislike. 
But if they have been consulted, and have happen- 
ed to disapprove, opposition then becomes, in their 
estimation, an indispensable duty of self-love. They 
seem to think themselves bound in honour, and by 
all the motives of personal infallibility, to defeat the 
success of what has been resolved upon, contrary to 
their sentiments. Men of upright and benevolent 
tempers, have too many opportunities of remarking 
with horror, to what desperate lengths this disposi- 
tion is sometimes carried, and how often the great 
interests of society are sacrificed to the vanity, to the 
conceit, and to the obstinacy of indixdduals, who 
have credit enough to make their passions and their 
caprices interesting to mankind. Perhaps the ques- 
tion now before the public, may, in its consequences, 
afford melancholy proofs of the effects of this despi- 
cable frailty, or rather detestable vice in the human 
character* 
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Upon the principles of a free government, incon- 
veniences from the source just mentioned, must ne« 
cessarily be submitted to in the formation of the 
lesz^islature ; but it is unnecessary, and therefore 
unwise, to introduce them into the constitution 
of the executive. It is here too that they may 
be most pernicious. In the legislature, promp- 
titude of decbion is oftener an evil than a bene- 
fit. The differences of opinion, and the jarrings 
of parties in that dei)artment of the government, 
though they may sometimes obstruct salutary plans, 
yet often promote deliberation and circumspection ; 
and serve to check excesses in the majority. When 
a resolution too is ottce taken, the opposition must 
be at an end. That resolution b a law, and resis- 
tance to it punishable. But no favoiurablp circum- 
stances palliate, or atone for the disadvantages of 
dissention in the executive department. Here they 
are pure and unmixed. There is no point at which 
they cease to operate. They serve to embarrass and 
weaken the execution of the plan or measure to 
which they relate, from the first step to the final 
conclusion of it. They constantly counteract those 
qualities in the executive, which are the most ne- 
cessary ingredients in its composition — vigour and 
expedition ; and this without any counterbalancing 
good. In the conduct of >vaf , in wliicli the energy 
of the executive is the bulwark of the national se- 
curity, every thing would be to be apprehended from 
its plurality. 

It must be confessed, that these observations ap- 
ply with principal weight to the first case suppos^, 
that is, to a plurality of magistrates of equal dignity 
and authority ; a scheme, the advocates for which 
are not likely to form a numerous sect : But they 
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apply, though not with equal, yet with considerable 
weight, to the project of a council, whose conenr- 
rence is made constitutionally necessary to the ope- 
rations of the ostensible executive. An artful cabal 
in that council, would be able to distract and to 
enervate the whole system of administration. If no 
such cabal should exi^t, the mere diversity of views 
and opinions, would alone be sufficient to tincture 
the exercise of the executive authority with a spirit 
of habitual feebleness. and dilatoriness. 

But one of the weightiest objections to a plurali- 
ty in the executive, an^ which lies as much against 
the last as the first plan, is, that it tends to conceal 
faults, and destroy responsibility. Responsibility 
IS of two kinds, to censure and to punishment. The 
first is the most important of the two; especially in 
an elective office, Men in public trust, will miich 
oftcner act in .such a manner as to render them un- 
worthy of being any longer trusted, than in such a 
manner as to make them obnoxious to legal punish- 
ment. But the multiplication of the executive adds 
to the difficulty of detection in either case. It oft^n 
becomes impossible, aiftidst mutual accusations, to 
determine on whom the blame or the punishment 
of a pernicious measure, or series of pernicious mea- 
sures, ought really to fall. It is shifted from one 
to another witlf so much dexterity, and under such 
plausible appearances, that the public opinion is left 
io suspense about the real author. The circumstan- 
ces which may have led to ^ny national miscarriage 
or misfortune, are sometimfes so. complicated, that 
where there are a mimber of aQtors who may have 
had different degrees and kinds of agency, though 
we m.ly clearly see upon the whole that there has 
been mismanagement, yet it may be impracticable to 
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proAomice, (o whose account the evil which may 
have been ineuired is truly chargeable. 

•* I was over-ruled by my council. The council 
*« were so divided in their opinions, that it was im- 
•* possible to obtain any better resolution on the 
** point.** These and similar pretexts are constantly 
Hthand) whether true or false. And who is there 
tl^t will dther take the trouble, or in«ur the odium 
of a strict scrutiny into the secret springs of the 
transaction? Should there be found a citizen zealous 
enough to undertake the unpromising task, if there 
happen to be a collusion between the parties con- 
cerned, how easy is it to clothe the circumstances 
with so much ambiguity,, as to render it uncertaki 
what was the precise conduct of any of those par* 
ties. 

In this single instance in which the governor of 
this state is coupled with a council, that is, in tlie' 
appointment to offices, we have seen the mischiefs of 
k in thC' view now under consideration. Scandalous 
appointments to important offices have been made. 
Some cases iudeed^have been so fhtgrant, that all 
j^AiiTiEs have agreed in the impropriety of the thing. 
When inquiry has been made, the blame has bcien 
raid by the governor on the membefi of the council ; 
who, on their part, have charged it upon his nomi« 
Bation: while the people remain altogether at a 
loss to determine by whose influence their interests 
have been comimtted to hands so manifestly impro- 
per. In tenderness to individuals, I forbear to de* 
seend to particulars. 

It is evident from these considerations, that the 
j^urality of the executive tends to deprive the peo- 
ple of the two greatest securities they can have for 
the faithful exercise of any delegated power, Fir$e. 

a2 
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The restraints of public opinion, wMeh lose their 
efficacy as well on account of the division of the 
liensare attendant on bad measures among a number, 
as on account of the uncertainty on whom it ou^fat 
to fall ; and secondl^y the opportunity of discovering' 
with facility and clearness the misconduct of the 
persons they trust, in order either to their removal 
from^roffice, or to their actual punishment, in cases 
which admit of it. 

In England, the king is a perpetual magistrate; 
and it is a maxim which has obtained for the sake of 
the public pe^tpe^^ihat he is unaccountable for his 
adminbtratioM, and his person sacred. Nothings 
therefore, can be wi$er in that kingdom, than to ao* 
9ez to the king a constitutional council, who may 
be responsible to the nation for the advice they give. 
Without this^ th^^a would.be no responribility what^ 
ever in the executive department, an idea inadmissi* 
ble in a free government. But even there, the king^ 
is not bolt»f by the resolutions of his council, though 
they are answerable for the advice they give. He is 
t]|ie absolute master of his own conduct,, in the exer-* 
criseel his office; and mayi observe or disregard the 
•owisel given to him at Ins sole discretion. 

But i» a republic, where every magistrate cmght 
to be personally responsible for his behaviour in of- 
fice, the reason which in the British constitution dic-^ 
tates the propriety of 41 council, not only ceases to 
aj^ly^ but turns against the institution. In the mo- 
narchy of Great-Britain, it ifumishes a substitute 
for the prohibited jrespotisibility of the chief ma^ 
gistrate i which serves^ in sbilte degree as a hostage 
to the national justice for his good beliaviour. In 
ihe Americuu republic it would serve to destroy^ 
or would greatly diminish the intended and ne^ 
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tessarf responsibility of the chief mag^istrate him* 
self. 

' The idea of a oouncil to the executive, which has 
so generally obtained in the state constitutions, has 
been derived from that maxim of republican jealousy 
which considers power as safer in the hands of a 
number of men, than of a single man. If the max- 
im should be admitted to be applicable to the case, 
I should contend, that the advantage on that side 
would not counterbalance the numerous disadvai>- 
tages on the opposite side. But J do not tjiink the 
rule at all apfdicable to the exe^tijre power.- I 
elearly concur in opinion in this particular, with a 
writer whom the celebrated Junius pronounces to 
be ^ deep, solkt, and ingenious," that ** the execu- 
«* tive power is more easily confined when it is 
^ one*." That it is far more safe* tl^ere should be 
a single object for the jealousy and watobfalness oif 
the people; in a word, that all multiplication of 
the etecntive, is rather dangerous than friendly to . 
liberty. 

A little consideration will satisfy %w, that the sp^ 
cies of security sought forrln the multiplication of 
the executive, is unattainabte. Numbers must be fD 
great as to render combination difficult ; or they are 
rather a source of danger tha^ of security. The 
united credit and influence of several individuals, 
iHust be more formidable to l^erty, than the credit 
and influence of either of them separately. Whe9 
power, therefore, is plaeed in^ the hands of so small 
^ number of men, as to admit of their iaterests and 
views being easily combined in a commcm enter- 
]n^9 by an artful leader, it becoxtfss more liable to 
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abuse, and mote dangerous when abtiaed, than if it 
be lod§:ed in the hands of one man, who, from the -re- 
ry circnmstance of his being alone^ will be more nar- 
lowly watclied, and more xeadily suspected, and who 
cannot unite so ^reat a mass pf influence as wheii 
he is associated with others. The decemvirs off 
Rome, whose name denotes theii numbei'^^ weoe 
more to be dreaded in their usurpation than any ohM 
of them would have been. No p^»on would think 
of propodng an executive much more numerous than 
that body ; from six to a do2en have been susgesled 
lor the number of the council. The extreme of 
these numbers is not too great for an easy combina- 
tion I a^^jEiom such a combination America would 
have more to fearj than from the aoabition of any 
single individual. A council to a magistrate, who 
is himself responsible |or what he does, are ge« 
nerally nothing be\teFtlwi a clog upon his good 
intentions; are often the iostr^mente and acco|ii« 
plices of his bad, and are almost^ always a cloak to 
his faults. 

I forbear to dwell upon the subject of expense ; 
thcjHfgh it be evident^ha^f the council should be dch 
merous enough to 9nsw^ the^principal end aimed at 
by the institution, the salaries of the members who 
must be drawn from their homes to reside at thQ 
seat of governmejQt, would form am itei|i in the ca- 
talogue of public expenditures, too serious to be in- 
<Hirred for an rfyecl of equivocal utility. 

I will only add, that prkHr to the appesoance of 
the constitution, I raij^ly met with an imtelligenl 
man &op any^f the states, who cKd not admit, a» 
the result of expipience, that the muty of the ex^ 
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entire of this state was one of the best of the dis- 
tinguishing features of our constitution. 

PUBLIUS* 



KUMBER LXXI. 

Mr MM. HAMILTON. 



The Mme View eoatintted, in regard to the Duration of the OflUe* 

UURATION in office, has been mentioned as the 
second requisite to the energy of the executive au- 
thority. This has relation to two objects : To the 
personal firmness of the chief magistrate, in the 
employment of his constitutional powers y and to 
the stability of the system of administration, which 
may have been adopted under his auspices. With 
regard to the first, k must be evident, that the longer 
the duration in office, the greater will be the proba- 
bility of obtaining so important an advantage. It is 
a general principle df human nature, that a man 
will be interested in whatever he possesses, in pro- 
portion to the firmness or precario^ness of the te- 
nure by which he holds k ; will be ^ess attached to 
what he holds by a momentary or upeertain title, 
than to what he enjoys by a title durable or certain ; 
aud, of course, . will be willing to risk more for the 
sake of the one, than of the other. This remark is 
not less applicable to a political privilege, or honour, 
or trust, than to any article of ordinary property. 
The inference from it is, that a man acting in the 
capacity of chief magistraite, under a conscioiis<* 
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ness that in a very short time he must lay down liis 
office, will be apt to feel himself too little iuterested 
iu it, to hazard any material censure or perplexity, 
from the independent exertion of his powers, or from 
encountering the ill humours, however transient, 
which may happen to prevail, eitlier in a considera- 
ble part of the society itself, or even in a predomi- 
nant faction in the legislative body. If the case 
should only be, that he wgfit lay it down, unless 
continued by a new choice ; and if he should be 
desirous of being continued, his wishes, conspiring 
with his fears, would tend still more powerfully to 
corrupt his integrity, or debase, his fortitude. In 
either case, feebleness and irresolution must be the 
characteristics of the station. 

There are some, wjio would be inclined to regard 
the servile pliancy of the executive, to a prevailing 
current, either in the community or in the legisla- 
ture, as its best recommendation. But such men en- 
tertain very crude notions, as well of the purposes 
for which government was institnted, as of the true 
means by which the public happiness may be pro* 
moted. The republican principle demands, that the 
deliberate sense of the community should govern 
the conduct of those to whom they intrust the ma- 
nagement of their affairs ; but it does not require an 
unqualified complaisance to erery sudden breeze of 
passion, or to every transient impulse which the 
people may receive from the arts of men who flatter 
their prejudices, to betray their interests. It is a 
just observation, that the people commonly inteticl the 
piTBLic ooon. This often applies to their very er- 
rors. But their good sense woi^ despise the adula- 
tor who shoi^d pretend that they always reason right 
about the ^neans of promoting iU They know from 
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e^cperience, that they sometimes err ; and the wonder 
is, that they so seldom err as they do, beset, as they 
continually are, by the \viles of parasites and syco- 
phants ; by the snares of the ambitious, the avari- 
CLOUS, the desperate ; by the artifices of men who 
possess their confidence more than they deserve it ; 
and of those who seek to possess, rather than to de- 
serve it. When occasions present themselves, in 
which the interests of the people are at variance 
with their inclinations, it is the duty of the persons 
whom they have appointed to be the guardians of 
those interests, to withstand the temporary delusion, 
in order to give them time and opportunity for more 
cool and sedate rejection. Instances might ]>e ciled 
in which a conduct of this kind has saved the peo- 
ple from very fatal consequences of their own mis- 
takes, and has procured lasting monuments of their 
gratitude to the men who had courage and magna- 
nimity enough to serve them at tlie peril of their 
displeasure. 

But however inclined we might be, to insist upon 
an unbounded complaisance in the executive, to the 
inclinations of the people, we can, with no proprie- 
ty, contend for a like complaisance to the humours 
of the legislature. The latter may sometimes stand 
in opposition to the former ; and at other times the 
people may be entirely neural. In either supposi- 
tion, it is certainly desirable, that the executive 
should be in a situation to dare to act his own opin- 
ion with vigour ami decision. 

The same rule which teaches the propriety of a 
partition between the vaWous branches of power, 
teaches, likewise, iSM. this partition ought to be so 
contrived, as to render the one independent of the 
other. To what purpose separate the executive or 
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the judiciary from the legislative, if both the execu* 
tive and the judiciary are so constituted as to be at 
the absolute devotion of the legislative? Such a se- 
paration must be merely nominal, and incapable of 
, producing the ends for which it was established. It 
is one thing to be subordinate to the laws, another 
to be dependent on the legislative body. The first 
comports with, the last violates the fundamental 
principles of good government ; and whatever may 
be the forms of the constitution, unites all power ia 
the same hands. The tendency of the legislative 
authority to absorb every other, has been fully dis- 
played and illustrated by examples in some preced- 
ing numbers. In governments purely republican, 
this tendency is almost irresistible. The represcnta* 
tives of the people in a popular assembly, seem 
sometimes to fancy, that they are the people them- 
selves, and betray strong symptoms of impatience 
and disgust at the least sign of opposition from any 
other quarter, as if the exercise of its rights, by 
either the executive or judiciary, were a breach of 
their privilege, and an outrage to their dignity. 
They often appear disposed to exert an imperious 
control over the other departments; and as they 
commonly have the people on their side, they al- 
ways act with such momentum, as to make it very 
difficult for the other members of the government 
to maintain the balance of the constitution* 

It may p^haps be asked, how the shortness of the 
duration in office can affect the independence of the 
executive on the legislature, unless the one were 
possessed of the power of appointing or displacing 
the other? One answer to this inquiry may be drawn 
from the principle already mentioned, that is, from 
the slender interest a man is apt to take in a short- 
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lived advantage, and the little inducement it affords 
Iiim to expose himself, on account of it, to any con* 
siderable inconvenience or hazard. Another answer, 
perhaps more obvious, though not more conclusive, 
>vill result from the circumstance of the influence of 
the legislative body over the people ; which might 
be em[doyed to prevent the re-election of a man 
who, by an upright resistance to any sinister project 
of that body, should have made himself obnoxious 
to its resaitment. 

It may be asked, also, whether a duration of four 
years would answer the end proposed? And if it 
would not, whether a less period, which would at 
least be recommended by greater security against 
ambitious designs, would not, for that reason, be 
preferable to a longer period, which was, at the 
same time, too short for the purpose of inspiring 
the desired firmness and independence of the ma- 
gistrate ? 

|t cannot be affirmed, that a duration of four years, 
or any other limited duration, would completely an- 
swer the end proposd ; but it would contribute to- 
wards it in a degree which would have a material 
influence upon the spirit and character of the go- 
verument. Between the commencement and termi* 
nation of such a period, there would always be a 
considerable interval, in which the prospect of an 
annihilation would be sufficiently remote, not to 
have an improper efl!^ect upon the conduct of a man 
endued with a tolerably portion of fortitude ; and in 
which he might reasonably promise himself, that 
there would be time enough before it arrived, to 
make the community sensible of the propriety of the 
measures he might incline to pursue. Though 
it be probable, that^as he approached the moment 

JFEIX. — VOL. n^ ^ 5 
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when the public were, by a new election, to signify 
their sense of his conduct, his confidence, and with 
it his firmness, would decline ; yet both the one and 
the other would derive support from the opportu- 
nities which his previous continuance in the station 
had afforded him, of establishing himself in the es- 
teem and good will of his constituents- He mig^lit 
then, with prudence, hazard the incurring of reproach, 
in proportion to the proofs he had given of his wis- 
dom and integrity, and to the title he had acquired 
to the respect and attachment of his fellow-citizens* 
As, on the one hand, a duration of four years will 
contribute to the firmness of the executive in a suf- 
ficient degree to render it a very valuable ingredient 
in the composition ; so, on the other, it is not long 
enough to justify any alarm for the public liberty. 
If a British house of commons, from the most feeble 
beginnings, from the mere power of assenting or dis- 
agreeing to the imposition of a neio tax^ have, by ra- 
pid strides, reduc^ the prerogatives of the crown, 
and the privileges of the nobility, within the limits 
they conceived to be compatible with the principles 
of a free government ; while they raised themselves 
to the rank and consequence of a co-equal branch 
of the legislature ; if they have been able, in one in- 
stance, to abolish both the royalty and the aristocra- 
cy, and to overturn all the ancient establishments, 
as well in the church as state ; if they have been 
able, on a recent occasion, to make the monarcli 
tremble at the prospect of an innovation * attempt- 
ed by them ; what would be to be feared from an 
elective magistrate of four years duration, with the 

* This was the case with respect to Mr. Fox's India hill, which was 
carried in the house of commons, and rejected in the house of lords, to 
the entire satisfaction, as it is said, of the people. 
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confined authorities of a president of the United 
Slates? What but that he might be unequal to the 
task which the constitution assigns him? I shall on- 
ly add, that if his duration be such as to leave a 
doubt of his firmness, that doubt is inconsistent with 
a jealousy of his encroachnvents. 

PUBLIUS- 



NUMBER LXXII. 

Rr MR, HAMILTON. 



The same Vicv eontinaed^ in regard to the re-eUgibilitj of the 
President 

1 HE ABMiKiSTBATioN of govemment, in its largest 
sense, comprehends all the operations of the body 
politic, whether legislative, executive, or judiciary ; 
but in its most usual, and perhaps in its most pre- 
cise signification, it is limited to executive de* 
tails, and falls peculiarly within the province of 
the executive department. The actual conduct 
of foreign negociations, the preparatory plans of 
finance, the application and disbursement of the 
public monies, in conformity to the general appro- 
priations of the l^slature, the arrangement of the 
anny aud navy, the direction of the operations of 
war; these, and other matters of a like nature, con- 
stitute what seems to be most properly understood 
by the administration of government. The persons 
therefore, to whose immediate management these 
dUQTerent matters are committed, ought to be consid- 
ered as the assistants or deputies of the chief magis- 
trate; and, on this account, they ought to derive 
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their offices from Lis appointment, at least from bis 
nomination, and te be subject to his superintendence. 
This view of the thing will at once suggest to us the 
intimate connexion between the duratk>n oi the ex* 
ecutive magistrate in office, and the staMlity <^ the 
system of administration. To undo what has been 
done by a predecessor is very often considered by a suc- 
cessor as the best proof he can give of his own capaci- 
ty and desert; and in additi(Hi to this propensity, wliere 
the alteration has been the result of public choice, 
the person substituted is warranted in supposing, tliat 
the dismission of his predecessor has proceeded firom 
a dislike to his measures, and that the less he reseiiir> 
bles him, the more he will recommend himself to 
the favour of his constitoents. These considerations, 
and the influence of personal confidences and at- 
^chments, would be likdly to iodiiee eveiy new |^re- 
sideat to promote a change of l&en to fill the mbcwii- 
nate stations ; and these causes together, ooidd not fiiil 
to occasion a disgraceful atid ruinous nutaihility in tlie 
adminstrationof the government 

With a positive duration of considerable extent, I 
connect the circumstance of re^ligibiiity. The firat 
is necessary, to gi\^ the officer himself the iocMna- 
tion and the resolution to act his part well, and 
the community time and leisure to observe the toa- 
dency of his measures, and thence to form an ezpeii- 
mental estimate of their merits* The last is neces* 
sary to enable the people, when they see reason to 
approve of his conduct, to continue him in the sta- 
tion, in order to prolong the utility of his talents 
and virtues, and to secure to the government, the ad- 
vantage of permanency in a wise system of admia- 
istration. 
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Nothii^ appears more plauj^ble at first siglit> nor 
mote ill-ibuQded upon close inspection, than a scheme 
which 9 in relation to the present point, has hadsome» 

' riespec&ble advocates — I mean that of continuing 
the chief magistrate in office for a certain time, and 
then excluding him from it, either for a limited pe^ 
liod, or for ever after. This exclusion, whether tem« 

• porary or peipetual, would have nearly the same ef- 
fects; and these effects would be for the most part 
rather permcious than salutary. 

One ill effect of the exclusion would be, a dimi- 
nution of the inducements to good behaviour. 
There are few loen who would not feel much less 
zeal in the discharge of a duty, when they were con- 
scious that the advantage of the station, with which 
it was coimected, must be relinquished at a determi- 

> nate period, than when they were pennitted to en- 
tertain a hope of oStaining I]^ meriting a continuance 
of them. This position will not be disputed, so long 
as. it is admitted, that the desire of reward is one of 
the strongest incentives of human condu<^ ; or that 
the best seciuity for the fidelity of mankind, is to 
make interest coincide with duty. Even the love of 
ladue, the ruling passfon of the noblest minds, whidh 
would prooqit a man to plan and undertake exten- 
aire and arduous enterprises for the public benefit, 
requiring considerablef time to mature^ and perf^t 
th^m, if he conld flatter himself with the prospect^ 
of being allowed to finish what he had b^un, would, 
on the contrary, deter him fixmi the undertaking, 
when he foresaw that he must quit the scene be« 
fore he could accomplish the work, and must.com- 
mit that, together with his own reputation, to hands 
which might be unequal or un&iendly to the task. 
The most to be expected from the generality of men 
s 2 
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iu sucli a situatioD, b the negative merit of not 
doing harm, instead of the positive merit of doing 
good. 

Another ill effect of the exclusion, would be the 
temptation to sordid views, to peculation, and, in 
some instances, to usurpation. An avaricious man, 
who might happen to fill the office, looking forward 
to a time when he must at all events yield up the 
advantages he enjoyed, would feel a propensity, not 
easy to be resisted by such a man, to make the best 
use of his opportunities, while they lasted ; and 
might not scruple to have recourse to the most cor- 
rupt expedients to make the harvest as abundant as it 
was transitory, though the same person probably, 
with a different prospect before him, might content 
himself with the regular emoluments of his station, 
and might even be unwilling to risk the consequen- 
ces of an abuse of his opportunities. His avarice 
might be a guard upon his avarice. Add to this, 
that the same man might be vain or ambitious, as 
well as avaricious* And if he could expect to pro- 
long his honours by his good conduct, he might he* 
sitate to sacrifice his appetite for them, to his appe- 
tite for gain. But with the prospect before him of 
approaching an inevitable annihilation, his avarice 
would be likely to get the victory over his cauti(»b 
his vanity, ox his ambition. 

An ambitious man too, finding himself seated on 
the sununit of his country's honours, looking forwavd 
, to the time at which he must descend from the ex- 
alted eminence for ever, and reflecting that no exer- 
tion of merit on his part could save him from tbe 
unwelcome reverse, would be much more violently 
tempted to embrace a favourable conjuncture for at- 
tempting the prolongation of his i>ower, at every 
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personal hazard, than if he had the probability of 
aiis\rering the same end by doing his duty, 

"Would it promote the peace of the community, oi 
tlie stability of the government, to have half a do- 
zen men who had had credit enough to raise them- 
selves to the seat of the supreme magistracy, wan- 
dering among the people like discontented ghosts, 
and sighing for a place, which they were destined 
never more to possess? 

A third ill effect of the exclusion would be, the 
depriving the community of the advantage of the 
experience gained by the chief magistrate in the ex- 
ercise of his office. That experience is the parent 
of wisdom, is an adage, the truth of which is recog- 
nized by the wisest, as well as the simplest of man- 
kind. What more desirable or more essential than 
this quality in the governors of nations? Where 
more desirable or more essential, than in the first 
magistrate of a nation? Can it be wise to put this 
desirable and essential quality under the ban of the 
constitution ; and to declare that the moment it is 
acquired, its possessor shall be compelled to abandon 
the station in which it was acquired, and to which 
it is adapted ? This, nevertheless, is the precise im- 
port of all those regulations which exclude men 
&om serving their country, by the choice of their 
fellow-citizens, after they have, by a course of ser- 
vice, fitted themselves for doing it with a greater 
degree of utility. 

A fourth ill effect of the exclusion would be^ the 
banishing men &om stations in which, in certain 
emergencies of the state, their presence might be of 
the greatest moment to the puWic interest or safety. 
There is no nation which has not, at one period or 
another, experienced an absolute necessity of the 
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services of paificular men, in particular situatiopg, 
perhaps it would not be too stioiis^ to say, to tlie 
preservatioii of its political ezistaice* How uBwise, 
. therefore, mist be every such selfdenyiag oidisaace, 
. as serves to prohibit a natioa from making use of its 
own citizens, in the manner best suited to its ejdh 
goicies and circumstance! Without sujqpoapg the 
pecMHial ess^itiaKty of the man, it is evident that a 
change of the chief magistrate, at the breaking out 
. of a war, or any similar crisis, for another even of equal 
merit, would at all times be detrimental to the com- 
, munity ; inasmuch as it would substitute inexperi- 
ence to experience, and would tend to unhinge and set 
afloat the already settled train of the administration.^ 

A fifth ill effect of the exclusion would be, that it 
. would operate as a constitutional interdiction of sta- 
bility in the administration. By inducing the ne- 
cessity of a change of men, in the first office in the 
. nation, it would necessarily lead to a mtltability of 
measures. It is not generally to be expected ibkt 
men will vary, and measures remain uniform. The 
contrary is the usual course of things. And we 
need not be apprehensive that there will be too 
much stability, while there is even the option of 
changing ; nor need we desire to prohibit the people 
from contiAuiag their confidence where they think 
. it may be safely placed ; and where, by constancy on 
their part, they may obviate the fatal inconvenien- 
ces of fluctuating councils, and a variable ^policy. 

The^e are some of the disadvantages which would 
flow from the principle of exclusion. They apfdy 
. most f<»rcibly to the schejpe of a perpetual exclusiofi; 
but when we consider, that even a partial one would 
always render the re^^mission of the person a remote ' 
and precarious object, the observations which have 
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l>een made^ will apply nearly as folly to one case^ as 
€o the other. 

What arc the advantages promised to counterba- 
lance the evils? They are represented to be: 1st. 
Greater independence in the magisrtrate : 2d. Greater 
security to the people. Unless th^ exclusiosi be per* 
petnal, there will be no pretence to infer the first 
ndvanlage. Bnt teven in that case, may he have no 
ob^t beyoiKl his present station, to which he iiay 
sacrifice his independence ? May he have no con- 
nexions, no friends, for whoin he^maj sacrifice it? 
May he not be less willing, by a firm condm^ti td 
make personal enemies, when he acts under the ijok 
pie^sioOf that a time is fast approaching, on the ar* 
rival of which he not only may, but must be expos- 
ed to their resentments, upon an equal, perhaps upon 
an inferior footing? It is not an easy point to de- 
termine, whether his independence would be most 
promoted or impaired by such an arrangement. 

As to the second supposed advantage, there is still 
greater teaaoB to entertain doubts coocexmng it, ea* 
pecially if the exclusion were to be perpetual. In 
this case, as already intimated, a man of irregulas 
ambition, of whom alone there could be reason 
in any case to entertain apprehensions, would, with 
i^fimte reluctance, yield to the necessity ci takkig 
his leave for ever of a post, in wMch his passion t<fit 
power and pre-eminence had acquired the foice of 
habit. And if he had been fortunate, or ddroit 
enough to conciliate the good will of the people, 
he 3night induce them to consider as a very odious 
and unjustifiable restraint upon themselves, a provi- 
sion which was calculated to debar them of the right 
of giving a fresh proof of their attachment to a fa- 
vourite. There may be conceived circumstances in 
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wliicb tliis disgust of the people, seconding tke 
thwarted ambition of such a favourite, might occa- 
sion greater danger to liberty, than could ever rea- 
sonably be dreaded from the possibility of a perpe- 
tuation in office, by the voluntary suffrages of the 
community ezercbing a constitutional privilege. 

There is an excess of refinement in the. idea of 
disabling the people to continue in office m^i who 
had entitled themselves, in their opinion, to appro^ 
bation and confidence ; the advantages of which are 
at best speculative and equivocal, and are overba- 
lanced by disadvantages far more certain and de- 
obive. 

PUBLIUS. 



NUMBER LXXm- 

BT UR. BJMlLltON. 

Tbe same Xie^ eontiiified, in relation to the Proriaioa eoneerniaf 
Support, and the Power of the Nc^;fttive« 

J. HE third ingredient towards constituting the vi^ 
gour of the executive authority, is an adequate pro- 
vision for its support* It is evident, that without 
proper attention to this article, the separation of the 
executive from the legirfative department, would be 
merely nominal and nugatory. The legislaturcj^ with 
a discretionary power over the salaiy and emolu- 
ments of the chief magistrate, could render him as 
obsequious to their will, as they might think proper 
to make him. They might, in most cases, either re- 
duce him by &mine, or tempt him by largesses, to 
surrender at discretion his judgment to their* inch- 
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nations. These expressions, taken in all the latitude 
of the ternas, would no doubt convey more than is 
intended. There are men who could neither be dis^ 
tressed, nor won into a sacrifice of their duty ; but 
this stem virtue is the growth of few soils : And in 
the main it will be found, that a power over a man^s 
support, is a power over his will. If it were neces- 
sary to confirm so plain a truth by facts, examples 
would not be wanting, even in this country, of the 
intimidation or seduction of the executive by the 
terrors or allurements of the pecuniary arrangements 
of the legislative body. 

It is not easy, therefore, to commend too highly 
the judicious attention which has been paid to this 
subject in the proposed constitution. It is there 
provided, that « The president of the United States 
" shall at stated times receive for his service a com* 
" pensation, xjohich shall fieither be increased vor di^ 
" ndmshed during the period for tvhich he shall have 
« feen elected^ and he shall not receive imthin that pe- 
" riod any other emolument from the United States, 
' ** or any of them." It is impossible to imagine any 
provision which would have been more eligible than 
tjiis. The legislature, on the appointment of a pre- 
sident, is once for all to declare what shall be the 
compensation for his services during the time for 
which he shall have been (elected. Thisdoill, they 
will have no power to alter it either by increase or 
diminution, till a new period of service by a new 
election commences. They can neither weaken his 
fortitude by operating upon his necessities, nor cor^ 
rapt his integrity by appealing to his avarice. Neither 
the union, nor any of its members, will be at liberty 
to give, nor will he be at liberty to receive any other 
emolument, than that which may have been deter* 
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mined by the firrt act. He can of course ha.ve do 
pecuniary inducement to renounce or desert the iih 
de]>endence intended for him by the constituticoi. 

The last of the requisites to enei^, which have 
been enumerated, is competent powers. Let us pro- 
ceed to consider those which are proposed to be 
vested in the president of the United States. 

The first thing that offers itself to om observatioiif 
is the qualified negative of the president upon the 
acts or resolutions of the two houses of the legisla- 
ture ; or, in other words, his power of returning all 
bills with objections, which will have the efliect of 
preventing their becoming laws, unless tliey should 
afterwards be ratified by two -thirds of each of die 
component members of the legislative body. 

The propensity of the legislative department to in- 
trude upon the rights, and to absorb the powers of the 
other departments, has been already more than once 
suggested; the insufiiciency of a mere parchment 
delineation of the boundaries of each, has also been 
remarked upon ; and the necessity of furnishing 
each with constitutional arms for its own defence, 
has been inferred and proved. From these clear and 
indubitable principles, results the propriety of a ne- 
gative, either absolute or qualified, in the executive, 
upon the acts of the legislative branches. Without 
the one or the other, the former would be absolutely 
unable to defend himself against the depredations of 
the latter. He might gradually be stripped of his 
authorities by successive resolutions, or annihilated 
by a single vote. And in the one mode or the 
other, the legislative and executive powers might 
speedily come to be blended in the same hands. If 
even no propensity had ever discovered itself in the 
legislative body, to invade the rights of the execu* 
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tiv^e, the rules of just reasoning and theoretic propria" 
ety m>uld of themselves teach us, that the one ought 
not to be left at the mercy of the other, but ought 
to possess a constitutional and effectual power of 
selMetence. 

But the power in question has a furth^ use. It 
not only serves as a shield to the executive, but it 
furnishes an additional security against the enaction 
of improper laws. It establishes a salutary check 
upon the legislative body, calculated to guard the 
""^comrafinity against the effects of faction, precipitan- 
cy, or of any impulse unfriendly to the public good, 
which may happen to influence a majority of that 
body. 

The propriety of a negative has, upon some occa- 
sions, been combatted by an observation, that it was 
not to be presumed a single man would possess more 
virtue of wisdom than a number of men ; and that 
unless this presumption should be entertained, it 
would be improper to give the executive magistrate 
any species of control over the legislative body. 

But this observation, when examined, will appear 
rather specious than solid. The propriety of the 
thing does not turn upon the supposition of superior 
wisdom or virtue in the executive ; but upon the 
supposition, that the legislative will not be infalli- 
'• ble ; that the love of power may sometimes betray 
itiuto a disposition to encroach upon the rights of 
the other members of the government ; that a spirit 
of faction may sometimes pervert its deliberations; 
" that impressions of the moment may sometimes 
huriy it into meastu-es which itself, on mature reflec- 
tion, would condemn. The primary inducement to - 
conferring the power in question uiK)n the eiecui 
tive, is to enable him to defend himself; the secoa- 
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tlary, is to iacrease the chances in favour of the couir 
mnnity against the passing of bad laws, through 
haste, inadvertence, or design. The oftener a mea- 
sure is brought under examination, the greater the 
diversity in the situations of those who are to exam* 
ine it, the less must be the danger of those errors 
which flow from want of due deliberation, or of 
those misteps which proceed from the contagion of 
some common passion or interest* It is far less pro- 
bable, that culpable views of any kind should infect 
all the parts of the government at the same moment, 
and in relation to the same object,, than that they 
should by turns govern and mislead every one of 
them* 

It may perhaps be said, that the power of pre- 
venting bad laws includes that of preventing good 
ones ; and may be used to the one purpose, as well 
as to the other. But this objection will have little 
weight with those who can properly estimate tbT * 
mischiefs of that inconstancy and mutability in the 
laws, which form the greatest blemish in the cha- 
racter and genius of our governments. They will 
consider every institution calculated to restrain the 
excess of law-making, and to keep things in the 
same state in which they may happen to be at any 
given i>eriod, as much more likely to do good than 
harm^ because it is favourable to greater stability in 
the legislation. The injury which may possibly be 
done by defeating a few good laws, will be amply 
compensated by the advantage of preventing a num- 
ber of bad ones. 

Nor is this all. The supyf^ior weight and influ- 
ence of the legislative body in a free government, 
and the hazard to the executive in a trial of strength 
with that body, aflbrd a satisfactoiy security, that 
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the negative would generally be employed with 
^eat caulion ; and that, in its exercise, there would 
oftener be room for a charge of timidity than of 
mshness. A king of Great-Britain, with all his train 
of sovereign attributes, and with all the influence he 
draws from a thousand sources, would, at this day, 
hesitate to put a negative upon the joint resolutions 
of the two houses of parliament. He would not 
fail to exert the utmost resources of that influence to 
strangle a measure disagreeable to him, in its pro- 
gress to the throne, to avoid being reduced to the 
dilemma of permitting it to take eflect, or of riskiag 
the displeasure of the nation, by an opposition to 
the sense of the legislative body. Nor is it proba- 
ble, that he would ultimately venture to exert his 
prerogative, but in a case of manifest propriety, or ex- 
treme necessity. All welMnformed men in that 
Idngdom will accede to the-^ustness of this remark, 
very asnstderable period has elapsed since the n^ 
gative of the crown has been exercised. 

If a magistrate, so powerful, and so well fortified 
as a British monarch, would have scruples about the 
exercise of the power under consideration, how much 
greater caution may be reasonably expected in a 
president of the United States, clothed, for the 
diort period of four years, with the executive au- 
thority of a government wholly and purely repubt^ 
lican? 

It is evident, that there would be greater danger 
of his not using his power when necessary, than of 
hb using it too often, or too much. An argument, 
indeed, against its expediency, has been drawn from 
this very source. It has been represented, on this 
accoimt, as a power odious in appearance, useless id 
practice. But it will not follow, that because it 
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might rarely, it would never be exercised. la th^ 
case for which it is chiefly designed, that of an im- 
n^diatc attack iq>on the coostitutional rights of the 
executive, or in a case in which the public good was 
eridendy and palpably sacrificed, a man of tolerable 
firmness would avail himself of his Qonstitudonal 
means of defence, and would listen to the admoni- 
tions of duty and respoosibility. In the former sup- 
position^ his fortitude would be stimulated by hM 
immediate interest in the power of his office ; in the 
latter, by the prol^bility of ilie sanction of his con- 
stituents ; who, though they would naturally incline 
to the legislative body in a doubtful case, would 
hardly suffer their partiality to delude them in a 
very plain one. I speak now with an eye to a m^ 
gistrate possessing only a common share of firmness* 
There are men, who, under any circuimtapDces, will 
have the courage to do their duty at every hazard. 
r^^ j>ut tJie convention have pursued it Sesa iH ihSf 
^business, which will both facilitate the ezeccise of 
the power vested in this respect in the executive 
magistrate, and make its efficacy to depend on the 
sense of a considerable part of the legislative body. 
Instead of an absolute, it is proposed to give the ex- 
ecutive the qualified negative, already described. 
This is a power which would be much more readily 
exercised than the other. A. man who might be 
afraid to defeat a law by his single veto, might not 
scruple to return it for re-consideration ; subject to 
being finally rejected, only in the event of more 
than one-third of each house concurring in the suffi- 
•ieucy of his objections. H^> would be encouraged 
by the reflection, tliat if his opposition should pre- 
vail, it would embark in it a' very resi)ectable pro- 
portioQ of the legislative body, wliose influence 
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vrould be united with his in supporting the propri- 
ety of his conduct in the public opinion. A direct 
and categorical negative, has something in the ap« 
pearance of it more harsh, and more apt to irritate, 
than the mere suggestion of ^gumentative objec^ 
tions to be approved or disapproved, by those to 
ivhom they are addressed. In proportion as it 
would be less apt to oBend, it would be more apt to 
be exercised; and for this very reason it may in 
practice be found more effectual. It is to be hoped 
tliat it will not often happen, that improper viewsr 
will govern so large a proportion as two-thirds of 
both branches of the legislature at the same time; 
and this too in defiance of the counterpoising weight 
of the executive. It is at any rate far less probable/ 
that this should be the case, than that such views 
should taint the resolutions and conduct of a bare 
majority. A power of this nature in the executive, 
will often have a silent and unperceived, though 
forcible operation. When men, engaged in unjusti* 
fiable pursuits, are aware, that obstructions may 
come from a quarter which they cannot control, they 
will often be restrained by the bare apprehension of 
opposition, from doing what they would with eager- 
ness rush into, if no such external impediments were 
to be feared. 

This qualified negative, as has been elsewhere re- 
marked, is in this state vested in a council, consist- 
ing of the governor, with the chancellor and judgesr 
of the supreme court, or any two of them. It has 
been freely employed upon a variety of occasions, 
and frequently with success. And its utility has 
become so apparent, the persons who, in compiling 
t3 
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the constitution^ were its violent opposers, liave 
tiom experience become its declared admirers=^. 

I have in another place remarked, that the con- 
vention, in the formation of this part of their plan, 
had departed from the model of the constitution of 
this state, in favour pf that of Massachusetts. Two 
strong xeasons may be imagined for this preference. 
One, that the judges, who are to be the interpreters 
of the law, might receive an improper bias, from 
having given a previous opinion in their revisionary 
capacity. The other, that by being often associated 
with the executive, they might be induced to em- 
bark too far in the political views of that magistrate^ 
and thus a dangerous combination might by d^rees 
be cemented between the executive and judiciary de- 
partments. It is impossible to keep the judges too 
distinct from every other avocation than that of ex- 
pounding the laws. It is peculiarly dangerous to 
place them in a situation to be either corrupted or 
influenced by the executive. 

PUBUUS. 



NUMBER LXXIV. 

Br MR. HAMlLtQV. 



Th^ Biiine View eontinued, in vdlation to the Command of the Na* 
tional Forces, and the Power of Pardoning. 

XhE president of the United States, is to be 
" commander in chief of the army and navy of the 

* Mr. Abraham Yates, a varm opponent of the plan of the eon* 
Tention, is dT this number. 
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*« United States, and of the militia of the several 
*• states, when called hUo the actual service of the 
*< Umted States.'* The propriety of this provision 
is so evident, and it is, at the same time, so conso- 
nant to the precedents of the state constitutions in 
general, that little need be sdid to explain or enforce 
it. Even those of them which have, in other re- 
spects, coupled t^e chief magistrate with a council, 
have for the most part concentrated the military au- 
thority in him alone. Of all the cares or concerns 
of government, the direction of war most peculiarly 
demands those qualities which distinguish the exer- 
cise of power by a single hand. The direction of 
war, implies the direction of the common strength ; 
and the power of directing and employing the com- 
mon strength, forms an usual and essential part in the 
definition of the executive authority. 

« The president may require the opinion, in writ- 
« ing, of the principal ofiicer in each of the execu- 
•* tive departments, upon any subject relating to the 
♦* duties of their respective ofiices." This I consi* 
der as a mere redundancy in the plan ; as the right 
for which it provides would result of itself from the 
office. 

He is also authorized ** to grant reprieves and par- 
^ dons for effences against the United States, except 
" in cases of impeachment.^^ Humanity and good po- 
licy conspire to dictate, that the benign prerogative 
of pardoning, should be as little as possible fettered 
or embarrassed. The criminal code of every country 
partakes so much of necessary severity, that without 
an easy access to exceptions in favour of unfortunate 
guilt, justice would wear a countenance too sanguin- 
ary and cruel. As the sense of responsibility is al- 
ways strongest, in proportion as it is undivided, it 
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may Ixi inferred, that a sing-le man would be most 
ready to attend to the force of those motives, which 
might plead for a mitigation of the rigour of the 
law, and least apt to yield to considerations, which 
were calculated to slielter a fit object of its vcn- 
geance. The reflection that the fate of a fellow- 
creature depended on his sole Jiaty would naturally 
inspire scrupulousness and caution: The dread of 
being accused of weakness or connivance, would be- 
get equal circumspection, though of a diflerent kind* 
On the other hand, as men generally derive confi- 
dence from their number, they might often encou- 
rage each other in an act of obduracy, and might be 
less sensible to the apprehension of censure for an 
injudicious or aflected clemency. On these ac- 
counts, one man appears to be a more eligible dis- 
penser of the mercy of the government, than a bo- 
dy of men. 

The expediency of vesting the power of pardon- 
ing in the president has, if I mistake not, been only 
contested in relation to the crime of treason. This, 
it has been urged, ought to have depended upon 
the assent of one, or both of the branches of the le- 
gislative body. I shall not deny that there are 
strong reasons to be assigned for requiring in this 
particular the concurrence of that body, or of a part 
of it. As treason is a crime levelled at the imme- 
diate being of the society, when the laws have once 
ascertained the guilt of the offender, there seems a 
fitness in referrmg the expediency of an act of mer- 
cy towards him to the judgment of the legislature. 
And this ought the rather to be the case, as the 
supposition of the connivance of the chief magis- 
trate ought not to be entirely excludal. But there 
are also strong objections to such a plan^ , It is not 
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to be doubted that a single man of prudence and 
f^ped sense, is better fitted, in delicate conjunctures^ 
to balance the motives which may plead for and 
against the remission of the punishment, than any 
numerous body whatever. It deserves particular at- 
teution, that treason will often be connected with se^ 
didons, which embrace a large proportion of the 
community; as lately happened in Massachusetts. 
In every siush case, we might expect to see the repre- 
sentation of the people tainted with the same spirit 
which had given birth to the offence. And when 
parties were pretty equally poised, the secret sympst* 
thy of the friends and favourers of the condemned, 
availing itself of the good nature and weakness of 
others, might frequently bestow impunity where the 
terror of an example was necessary. On the other 
]iand,_when the seditipn had proceeded from causes 
which had inflamed the resentments of th^ major 
party, they might often be fpwd pbstinate and^inex- 
orable, when policy demanded a conduct of forbear- 
ance and clemency. But the principal argument for 
reposing the power of pardoning in this case in the 
«hfef magistrate, is this : In seasons of insurrectioii 
OS rebellion, there are often cndcal moments, when 
a well-timed offer of pardon to the insurgents or re- 
bels may restore the tranquillity of the common- 
wealth ; and which, if suffered to pass unimproved, 
it may never be possible afterwards to recall. The 
dilatoiy process of convening the legislature, or 
one of its branches, for the purpose of obtainkig its 
sanction, %vould frequently be the occasion of letting 
slip the golden opportunity. The I033 of a week^ 4 
day, an hour, may sometimes be fatal. If it should 
be observed, that a discretionaiy power, with a view 
to such contiugejpcies, might be occasionally confer 



206 Tflfi FEDERAMST. 

red upon the pieftident ; it may be answered in the 
first place, that it is questionable whether, in a li- 
mited constitution, that power could be delegated 
by law ; and in the second place, that it would ge- 
nerally be impolitic before hand to take any step 
which might hold out the prospect of impunity. 
A proceeding of this kind, out of the usual course, 
would be likely to be construeid into an argument of 
timidity or of weakness, and would have a tendency 
to embolden guilt. 

PUBLIUS. 



NUMBER LXXT. 

Sr MM. aJMILtONp, 



Tlie tamt View •ontinued, in rekUoa to the Power of makiiis; 
Troatiei. 

1 HE president is to have power, «< by and with th* 
^ advice and consent of the senate, to make ti^eatieis 
" provided two-thirds of the senators present coft- 
** cur.'* 

Though this provision has been assailed on differ- 
ent grounds, with no small degree of vehemence, I 
scruple not to declare my firm persuasion, that it is 
one of the best digested, and most unexceptionabLi 
parts of the plan. One ground of objection is, the 
trite topic of the intermixture of powers ; some con- 
tending, that the president ought alone to possess the 
prerogative of making treaties ; others, that it ought 
to have been exclusively deposit^ in the seiiat«^ 
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Another source of objection is derived from the 
small number of persons by whom a treaty may be 
made : of those who espouse this objection, a part 
are of ojHnion, that the house of repi-esentatives 
ought to have been associated in the business, while 
another part seem to think that nothing more was 
necessary than to have substituted two-thirds of all 
the members of the senate, to two-thirds of the 
members present. As I flatter myself the observa- 
tions made in a precediug number, upon this part of 
the plan, must have sufliced to place it, to a discern- 
uig ©ye> ill a very favourable light, I shall here con- 
tent myself with oflering only some supplementary 
remarks, principally with a view to the objectious 
which have been just stated. 

With regard to the intermixture of powers, I shall 
lely upon the explanations heretofore given, of the 
true sense of the rule upon which that objection is 
founded; and shall take.it for gramted*. i8s an infers 
ence from them, that the union of the executive 
with the senate, in the article of treaties, is no in- 
fringement of that rule. I venture to add, that the 
particular nature of the power of making treaties^ 
indicates a peculiar propriety in that union. Though 
3everal writers on the subject of government, place 
that power in the class of executive authorities, yet 
this is evidently an arbitrary disposition : for if we 
attend carefully to its operation, it will be found to 
partake more of the legislative, than of the execu- 
tive character, though it does not seem strictly to 
fall within the definition of either. The essence of 
the legislative authority is to enact laws, or, in other 
words, to prescribe rules for the regulation of the 
society: while the execution of the laws, and the 
employment of the common strength, either for thi^ 
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purpose, or for the common deface, seem to eoin- 
prise all the functions of the eiecutiv^e magistrate* 
The power of making treaties is, plainly, neither the 
one nor the other. It*relates neither to the execu- 
tion of the subsisting laws, nor to the enacting of new 
ones ; and still less to an exertion of the comm(« 
strength. Its objects are, contracts with foreign 
nations, which have the force of law, but derive it 
from the obligations of good faith* They are not 
rules prescribed by the sovereign to the subject, but 
agreements between sovereign and sovereign. The 
power in question seems, therefore, to form a distinct 
department, and to belong, properly, neither to the 
legislative nor to the executive. The qualities else- 
where detailed, as indispensable in the management 
of foreign negociations, point out the executive as 
the most fit agent in those transactions ; while the 
vast importance of the trust, and the operati<m of 
treaties as laws, plead strongly for the participation 
of the whole, or a portion of the legislative body in 
the office of making them. 

However proper or safe it may be in governments, 
where the executive magistrate is an hereditary mo- 
narch, to commit to him the entire power of making 
treaties, it would be utterly unsafe and improper to 
intrust that power to an elective magistrate of four 
years duration. It has been remarked, upon another 
occasion, and the remark is unquestionably just, that 
an hereditary monarch, though often the oppressor <rf 
his people, has personally too much at stake in the 
government, to be in any material danger of being 
corrupted by foreign powers : but that a man raised 
from the station of a private citizen to the rank of 
chief magistrate, possessed of btit a moder^t« or 
slender fortune, and looking ftKtward to a period not 
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very remote, when he may probably be obliged to 
return to the station from which he was taken, might 
sometimes be under temptations to sacrifice duty to 
interest, which it would require superlative virtue 
to withstand. An avaricious man might be tempt- 
€kl to betray the interests of the state for the acqui- 
sition of wealth. An ambitious man might make 
his own aggrandizement, by the aid of a foreign 
power, the price of his treachery to his constituents. 
The history of human conduct does not warrant 
that exalted opinion of human virtue, which would 
make it wise in a nation to commit interests of so 
delicate and momentous a kind, as those which con- 
cern its intercourse with the rest of the world, to 
the sole disposal of a magistrate created and cir- 
cumstanced as would be a president x>f the United 
States. 

To have intrusted the power of making treaties 
to the senate alone, would have been to relinquish 
the benefits of the constitutional agency of the pre- 
sident in the conduct of foreign negociations. It is 
true, that the senate would, in that case, have the 
option of employing him in this capacity; but they 
would also have the option of letting it alone ; and 
pique or qabal might induce the latter rather than 
the former. Besides this, the ministerial servant of the 
senate could not be expected to enjoy the confidence 
and respect of foreign powers in the same extent 
with the constitutional representative of the nation ; 
and, of course, would not be able to act with an 
equal degree of weight or efficacy. While tiie 
Union would, from tliis cause, lose a considerable 
advantage in the management of its external con- 
cerns, the people would lose the additional security 
which would result from the co-operation of the 
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tioiis disagreeable to the minority, dimiui&hes tbe 
motives to punctual attendance. The latter^ bj 
making the capacity of the body to depend on a pro- 
porlion which may be varied Iry the absence or pre- 
sence of a single member, has the contrary effect. 
And as, by promoting punctuality, it tends to keep 
the body complete, there is great likelihood, that its 
resolutions would generally be dictated by as great 
a number in this case, as in the other ; while there 
would be much fewer occasions of delay. It ought 
not to be forgotten, that under the existing confede- 
ration, two members mat/y and usually do^ represent 
a state ; whence it happens that congress, who now 
are solely invested with all the powers of the imicHii 
rarely consists of a greater number of persons than 
would compose the intended senate* If we add to 
this, that as the members vote by states, and that 
where there is only a single member present from a 
state, his vole is lost, it will justify a supposition, 
that the active voices in the senate, where the mem- 
bers are to vote individually, would rarely fell 
short in number of the active voices in the existing 
€X)ngre8«. When, in a4dition to these considera- 
tions, we take into view the co-operation of the presi- 
dent, we shall not hesitate to infer, that the jieople 
of America would have greater security against an 
improper use of the power of making treaties, under 
the new constitution, than they now enjoy under the 
confederation. And when we proceed still one step 
farther, and look forward to the probable augmenta- 
tion of the senate, by the erection of new states, we 
shall not only perceive ample ground of confidence 
in the sufficiency of the numbers, to whose agency 
that power will be intrusted ; but \ve shall probably 
be led to conclude, that a body more numerous than 
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the senate is likely to become, would be very little 
fit for the proper discharge of the trust. 

PUBLIUS. 



NUMBER luXXVI. 

^r MS. HAMILrON, 



Xlie sttkne View continued, in relation to the Appointment of th« 
Officers of the Goyemment. 

1 HE president* is " to nominate^ and by and with 
^* the advice and consent of the senate, to appoint 
^* ambassadors, other public ministers and consuls, 
" judges of the supreme court, and all other officers 
** of the United States, whose appointments are not 
*« otherwise provided for in the constitution. But 
** the congress may by law vest the appointment of 
" such inferior officers as they think proper, in the 
*• president alone, or in the coui1;s of law, or in the 
<• heads of departments. The president shall have 
** power to fill up all vacancies which may happen 
<* during the recess of the senate^ by granting commis- 
*< sions which shall expire at the end of their next 
*< session.** 

It has been observed in a former paper, that ** the 
** true test of a good government, is its aptitude and 
** tendency to produce a good administration." If 
the justness of this observation be admitted, the 
mode of appointing the officers of the United States 
contained in the foregoing clauses, must, when ex- 
amined, be. allowed to be entitled to particular com- 
jneddation. It is not easy to conceive a plan better 
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calculated to promote a judicious choice of m^i fur 
filling the offices of the uuiou; aud it will not need 
proof, that on this point must essentially depend the 
character of its administration. 

It will be agreed on all hands, that the i>ower of 
appointment, inordinary cases, can be properly modi- 
fied only in one of three ways. It ought either to 
be Tested in a single man, or in a select assembly of 
a moderate number ; or in a single man, with the 
concurrence of such an assembly. The exercise of 
it by the people at large, will be readily admitted to 
T>e impracticable ; since, waiving every other eonsi- 
deration, it would leave them little time to do any 
thing else. When, thetelore, mention is mside in 
the subsequent reasonings oi an assembly or body ef 
meo, what is said must be understood to relate to a 
select body or assembly, of the desciiption already 
given. The people collectively, from their numbeiv 
and from their dispersed situation, cannot be regu* 
lated in their movements by that systematic spirit 
of cabal and intrigue, which will be urged as the 
chief objections to reposing the power in ^estioa 
in a body of men. 

Those who have themselves reflected upon the 
subject, or who have attended to the observations 
made in other parts of these papers, in relation to 
the appointment of the president, will, I presume, 
agree to the position, that there would always be 
great probability of having the place supplied by a 
man of abilities, at least respectable. Premisii]^ this, 
I proceed to lay it down as a rule, that one man of 
discernment, is better fitted to analyze and estimate 
the peculiar qualities adapted to particular offices, 
than a body of men of equal, or perhaps even of 
superior discernment. 
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The s(rfe and undivided responsibility of one man, 
nrill naturally beget a livelier sense of duty, and a 
more exact regard to reputation. He wiH, on tMs 
:fKX)ount9 feel himself under stronger obligations, and 
more interested to investigate with care the quali- 
ties requiftte to the 9tatfa>ns to be filled, and to pre- 
iex with impartiality the peisons who may have the 
iairest pretensions to them. He will bvivefeiver pet- 
Bonal attachm^its to gratify, than a body cd men. 
who may each be supposed to have an equal Clum- 
ber, and will be so much the less liable to be misled 
by the sentiments of friendship and of affection. 
There is nothing so apt to agitate the passions of 
mankind, as personal considerations, whether they 
-relate to ourselves or to others^ who are to be the 
objects of our choice or preference. Hence, in eve- 
jry exercise of the power of appointing to offices by 
an assembly of men, we must expect to see a full 
display of all the private and party likings and dis- 
likes, partialities and antipathies, attachments and 
animosities, which are felt by th(»e who compose 
the assembly. The choice which may at any time 
hsippen to be made under such circumstances, will of 
course be the result either of a victory gained by 
<Mae party over the other, or of a compromise be- 
tween the parties. In either case, the iutrinsic me- 
rit of the candidate will be too often out of sight. 
In the first, the qualifications best adapted to unit- 
ing the suffrages of the party, will be more consid- 
ered, than those which fit the person for the station. 
In the last, the coalition will commonly turn upon 
fiome interested equivalent, << Give us the man we 
<^ wish for this office, and you shall have the one 
" you wish for that." This will be the usual con- 
dition of the bargain. And it will rarely happen, 
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that the advancement of the jHiblic service, will be 
the primary object either of party victories, or of 
party negociations. 

The truth of the principles here advanced, seems 
to have been felt by the most intelligent of those 
who have found fault with the provisicm made, in 
this respect, by the convention. They contend, 
that the president ought solely to have been author- 
ized to make the appointments under the federal 
go^'^ernment. But it is easy to show, that every ad- 
vantage to be expected from such an arrangement 
would, in substance, be derived from the power of 
nomhuitiony which is proposed to be conferred upon 
him ; while se\'^al disadvantages which might at* 
tend the absolute power of appointment in the 
hands of that officer would be avoided. In the act 
of nomination, his judgment alone would be exer- 
cised ; and as it would be his sole duty to point out 
the man, who with the approbation of the senate 
should fill an office, his responsibility would be as 
complete as if he were to make the final appoint- 
ment. There can, in this view, be no aifiference 
between nominating and appointing. The same 
motives which would influence a proper discharge 
of his duty in one case, would exist in the other. 
And as no man could be appointed but ui)on his pre- 
vious nomination, every man who might be appoint*^ 
ed, would be, in fact, his choice. 

But his nomination may be over-ruled: This it 
certainly may ; yet it can only be to make place for 
another nomination by himself. The person ulti- 
mately appointed, must be the object of his prefer- 
ence, though perhaps not in the first d^ree. It is 
also not probable, that his nomination would often 
be over-ruled. The senate could not be tempted, by 
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the preference they might feel to another, to reject 
the one proposed; because they could not assure 
themselves, that the person they might wish would 
be brought forward by a second, or by any subse- 
quent nomination. They could not even be certain, 
that a future nomination would present a candidate 
in any degree more acceptable to them: And ^s 
their dissent might cast a kind of stigma upon the 
individual rejected ; and might have the appearance 
of a reflection upon the judgment of the chief ma- 
gistrate ; it is not likely that their sanction would 
often be refused, where there were not special and 
strong reasons for the refusal. 

To what purpose then require the co-operation of 
the senate ? I answer, that the necessity of their con- 
currence would have ^ powerful, though in general 
a silent operation. It would be an excellent check 
upon a spirit of favouritism in the president, and 
would tend greatly to prevent the appointment of 
unfit characters from state prejudice, from family 
connexion, from personal attachment, or from a view 
to popularity. In addition to this, it would be 
an efficacious source of stability in the administra- 
tion. 

It will readily be comprehended, that a man who 
■had himself the sole disposition of offices, would be 
governed much more by his private inclinations and 
interests, than when he was bound to submit the 
propriety of his choice to the discussion and deter-i 
mination of a different and indejiendent body ; and 
that body an entire branch of the legislature. The 
possibility of rejection, would be a strong motive to 
care in proposing. The danger to his own reputa*. 
tion, and, in the case of an elective magistrate, tp 
his political existence^ from betrayiiig a spirit of fer 
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vouritisiny or an unbecoiniiig^ pursuit <^ populanty, 
to the obserration of a body whose opinion would 
have great weight in forming that of the public, could 
not fail to operate as a barrier to the one and to the 
other. He would be both ashamed and afraid to 
faring forward, for the most distinguished or lucrative 
stations, candidates who had fio other merit thim 
that of comii^ fix>m the same state to which he par- 
ticularly belonged, or of being, in some way or 
other, personally allied to him, or of possessing the 
necessary insignificance and pliancy to render them 
the obsequious instruments of his pleasure. 

To this reasoning it has been objected) that the 
president, hy the influence o{ the power of nomina- 
tion, may secure the complaisance of the senate td 
his views. The supposition erf universal venality ia 
human nature, is little less an errdr in political rea» 
Boning, than that of universal rectitude. The insti- 
iHtion of delegated power implies, that there is a 
portion of virtue and honour among mankind, which 
may be a reasonable foundation of confidence : and 
^experience justifies the theory. It has been found 
to exist in the most corrupt periods of the most 
corrupt governments. The venality of the British 
house of commcms has been long a topic of accusa- 
tion against that body, in the country to which they 
belong, as well as in this ; and it cannot be doubt- 
ed, that the charge is, to a considerable extent, well 
founded. But it is as little to be doubted, that there 
is always a large proportion of the body, which con- 
sists of independent and public spirited men, who 
have an influential weight in tlte councils of the na- 
tion. Hence it is, (the jyresent reign not excepted,) 
that the sense of that body is often seen to control 
the inclinations of the monaich, both with regard 
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to men and to measures. Though it might there- 
fore be allowable to suppose, that the executive 
might occasionally influence some individuals in the 
senate, yet the supposition, that he could in general 
purchase the integrity of the whole body, would be 
forced and improbable. A man disposed to view 
Iiumau nature as it is, without either flattering its 
virtues, or exaggerating its vices, will see sufficient 
ground of confidence in the probity of the senate^ 
to rest satisfied, not only that it will be impr,aetiea- 
ble to the executive to corrupt oat seduce a majorky 
of its members, but that the necessity of its co-ope^ 
nation, in the business of appointments, will be a 
eousiderable and salutary restraint upon the conduct 
of that magistrate. Nor is the integrity of the se- 
nate the only reliance. The constitution has pro- 
vided some important guards against the danger of 
executive influence upon the legislative body: It 
declares, "that no senator or representative shall^ 
" during the time for which he was dected^ be ap- 
" pointed to any civil office under the United 
** States, which shall have been created, or the 
" emoluments whereof shall have been increased 
^ during such time ; and no person holding any of- 
« fice under the United States, shall oe a member 
** of either house during his continuance in of- 
« fice.'* 

CUBLIUS. 
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Tbe View of the Constitution of the Preudent eontluded, with a 
further Connderation of the Power of Appointment, and a concise 
Examination of his remainittg Powers. 

IT has been mentioned as one of the advantages to 
be expected from the co-opetation of the senate, in 
the business of appointments, that it would contri- 
bute to the stability of the administration. The 
consent of that body would be necessary to displace 
as well as to appoint"^. A change of the chief ma- 
gistrate, therefore, would not occasion so violent or 
so general a revolution in the officers of the govern- 
ment as might be expected, if he were the sole dis- 
poser of offices. Where a Inan, in any station, had 
given satisfactory evidence of his fitness for it, a new 
president would be restrained from attempting a 
change in favour of a person more agreeable to him» 
by the apprehension that the discoimtenance of the 
senate might frustrate the attempt, and bring some de- 
gree of discredit upon himself. Those who can best 
estimate the valueof a steady administration, will be 
most disposed to prize a provision, which connects 
the official existence of public men witli the appro- 
bation or disapprobation of that body, which, from 

• This cotistinictiou has since been rejected by the legislatare ; and it 
is now settled in practice, that the power of displacing belongs exchi- 
siTelj to the president.^ 
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the greater permanency of its own composition) will, 
in all probability, be less subject to inconstancy, 
than any other member of the government. 

To this union of the senate with the president, in 
the article pf appointments, it has in some cases been 
objected, that it would serve to give the president 
an undue influence over the senate ; and in others, 
that it would have an opposite tendency ; a strong 
proof that neither suggestion is true. 

To state the first in its proper form, is to refute it. 
It amounts to this — the president would have an im- 
proper htfiiience over the senate ; because the senate 
would have the power of restraining him. This is 
an absurdity in terms. It cannot admit of a doubt, 
that the entire power of appointment would enable 
him much more effectually to establish a dangerous 
empire over that body, than a mere power of nomi- 
nation subject to their control. 

Let us take a view of the converse of the proposi- 
tion, " the senate would influence the executive." 
As I have had occasion to remark in several other 
instances, the indistinctness of the objection forbids 
a precise answer. In what manner is this influence 
to be exerted? In relation to what objects? The 
power of influencing a person, in the sense in which 
it is here used, must imply a power of confeiring a 
benefit upon him. How could the senate confer a 
benefit upon the president by the manner of em- 
ploying their right of negative upon his nomina- 
tions? If it be said they might sometimes gratify 
him by an acquiescence in a favourite choice, when 
public motives might dictate a different conduct ; I 
answer, that the instances in which the president 
could be pers(jnally interested in the result, would 
be too few to admit of his being materially affected 

JED. — VOL. II. X 
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hy the compliances of the senate. Besides this, il is 
evident, that the power which can originate the 
disposition of honours and emoluments, is more 
likely to attract, than to be attracted by the power 
which can merely obstruct their course. If by in- 
fluencing the president be meant restraining' him, 
this is precisely what must have been intended. 
And it has been shown, that the restraint woaM be 
salutary, at the same time that it would not be such 
^sas to destroy a single advantage to be looked for 
from the imcontrolled agency of that magistrate. 
The right of nomination would produce all the good, 
without the ill. 

Upon a comparison of the plan for the appoint- 
jnent of the officers of the proposed government, 
with that which is established by the constitution of 
this state, a decided preference must be given to the 
former. In that plan, the power of nomination is 
unequivocally vested in the executive. And as there 
would be a necessity for submitting each nomination 
to the judgment of an entire branch* of the legisla- 
ture, Ae circumstances attending an appointmentp 
from the mode of conducting it, would naturally be- 
come matters of notoriety ; and the public could be 
at no loss to determine what part had been perform- 
ed by the different actors. The blame of a bad 
nomiqation would fell upon the president singly and 
absolutely. The censure of rejecting a good one, 
would lie entirely at the door of the senate ; aggra- 
vated by the consideration of their having coun- 
teracted the good intentions of the executive. If 
an ill appointment should be made, the executive fee 
nominating, and the senate for approving, would 
participate, though in different degrees, in tite op- 
probrium and disgrace. 
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The reverse of all this, characterizes the mannet 
of appointment in this state The council of appoint* 
meat consists of from three to five persons, of whom 
the governor is always one. This small body, shut 
up in a private apartment, impenetrable to the pub- 
lic eye, proceed to the execution of the trust com- 
mitted to them. It is known, that the governor 
elaims the right of nomination, upon the strength 
of some ambiguous expressions in the constitution ; 
but it is not known to what extent, or in what man- 
ner he exercises it; nor upon what occasions he is 
contradicted or opposed. The censure of a bad ap- 
pointment, cm account of the uncertainty of its au- 
thor, and for want of a determinate object, has 
neither poignancy nor duration. And white an un- 
boanded field for cabal and intrigue lies open, all 
idea of jresponsibility is lost. The most that the 
public can know, is, that the governor claims the 
riglit of nomination ; that ^voy out of the consi- 
derable number oifour men, can often be managed 
witfaoot much difficulty ; that if some of the mem- 
bers of a particular council should happen to be of 
an uncomplying character, it is Aequently not im- 
possible to get rid of their opposition, by regulating 
the times of meeting in such a manner as to render 
their attendance inconvenient ; and that, from what- 
ever cause it may proceed, a great number of very 
improper appointments are from time to time made^ 
Whether a governor of this state avails himself of 
the ascendant he must necessarily have, in this deli- 
cate and important part of the administration, to 
prefo: to offices men who are best qualified for them ; 
or whether he prostitutes that advantage to the ad^ 
vancement of persons, whose chief merit is their 
implicit devotion to his will, and to the support of a 
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despicable and dangerous system of perscoial inftu- 
ence, are questions whichy unfortunately for the 
community^ can only be the subjects of speculation 
and conjecture. 

Every mere council of appointment, however con- 
stituted, will be a conclave, in which cabal and in- 
trigue will have their full scope. Their number, 
f^ithout an unwarrantable increase of expense, can- 
not be large enough to preclude a facility of combi- 
nation. And as each member will have his friends 
and connexions to provide for, the desire of mutual 
gratification will beget a scandalous bartering of 
votes and bargaining fqr places. The private attach- 
ments of one man might easily be satisfied ; but to 
satisfy the private attachments of a dozen, or of 
twenty men, would occasion a monopoly of all the 
principal employments of the government, in a few 
families, and would lead more directly to an aristo- 
cracy or an oligarchy, than any measure that could 
be contrived. If to avoid an accumulation of ofii- 
ces, there was to be a frequent change in the persons 
wlio were to compose the council, this would in- 
volve the mischiefs of a mutable administration in 
their full extent. Such a council would also be 
taore liable to executive influence than the senate, 
because they would be fewer In number, and would 
act less immediately under the jmblic inspection* 
Such a council, in fine, as a substitute for the plan 
of the convention, would be productive of an in- 
crease of expense, a multiplication of the evils 
which spring from favouritism and intrigue in the 
distribution of public honours, a decrease of stabili- 
ty in the administration of the government, and a 
diminution of the security against an undue influ- 
eace of the executive. And yet such a council has 
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bceu warmly contended for, as an essential amend- 
ment in the proposed constitution. 

I could not with propriety conclude my bbserva- 
tions on the subject of appointments, without taking 
notice of a scheme, for which there has appeared 
some, though but. few advocates; I mean that of 
uniting the house of representatives in the power of 
making them. I shall, however, do little more than 
mention it, as I canflot imagine that it is likely to 
gain the countenance of any considerable p^rt of the 
community. A body so fluctuating, and at the 
same time so numerous, can never be deemed proper 
for the exercise- of that power. Its unfitness will 
appear manifest to all, when it is recollected, that 
in half a century it may consist of three or four 
hundred persons. All the advantages of the stabi- 
lity, both of the executive and of the senate, would 
be defeated by this union ; and infinite delays and 
embarrassments would be occasioned. The example 
of most of the states in their local constitutions, en- 
courages us to reprobate the idea. 

The only remaining powers of the executive, are 
comprehended ifa giving information to congress of 
the state of the union; in recommending to their 
consideration such measures as he shall judge expe- 
dient ;, in convening them or either branch upon ex- 
traordinary occasions; in adjourning them when 
they cannot themselves agree* upon the time of ad- 
journment ; in receiving ambassadora and other pub- 
lic ministers ; in faithfully executing the laws ; 
and in commissioning all the officers of the United 
States. 

Except some cavils about the power of convening 
either house of the legislature, and that of receiving 
embassadors, no objection has been made to this class 
Jc3 
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of authorities; nor could they possibly admit of 
any. It required indeed an insatiable avidity foi 
censure, to invent exceptions to the parts which have 
been assailed. In regard to the power of conreniog^ 
either house of the legislature, I shall barely remarky 
that in respect to the senate at least, we can readily 
discover a good reason for it. As this body has a 
concurrent power with the executive in the article of 
treaties, it might often be necessaiy to call it togetfa. 
cr witii a view to this subject, when it would be unne- 
cessary and improper to convene the house of represcD- 
tatives. Asto the receplionof ambassadors, what I have 
said in a former paper will furnish a sufficient answer. 
We have now completed a survey of the structure 
and powers of the executive department, which I 
have endeavoured to show, combines, as far as re- 
publican principles will admit, all the requisites to 
energy. The remaining inquiry is — ^Does it also 
combine the requisites to safety in the republican 
sense — a due dependence on the people — a due re* 
sponsibility ? The answer to this question has been 
anticipated in the investigation of its other charac* 
teristics, and is satisfactorily deducible from these 
circumstances, the election of the president once in 
four years by persons immediately chosen by the 
people for that purpose ; his liability, at all times, to 
impeachment, trial, dismission from office, incapacity 
-to serve in any other, and to the forfeiture of life 
and estate by subsequent prosecution in the common 
-course of law. But these precautions, great as they 
are, are not the only ones which the plan of the coi>- 
vention has provided in favour of the public secu- 
rity. In the only instances in which the abuse of 
the executive aut^^ority was materially to be feared, 
Ike chief magistrate of the United States would. 
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by that plan, be subjected to the control of a branch 
of the legislative body. What more can an enlight- 
ened and reasonable people desire? 

PUBLIUS. 
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BT MR. HAMILTON. 



A View of the ConstittifiDn of the Judicial Department^ in relation t» 
the Tenure of good BehaTiour. 

We proceed now to an examination of the judicia- 
ry department of the proposed government. 

In unfolding the defects of the existing confedera- 
tion, the utility and necessity of a federal judicature 
have been clearly pointed out. It is the less neces- 
sary to recapitulate the considerations there urged ; 
as the propriety of the institution in the abstract is 
not disputed : the only questions which have been 
raised being relative to the manner of constituting 
it, and to its extent. To these points, therefore, our 
observations shall be confined. 

The manner of constituting it seems to embrace 
these several objects : 1st. The mode of appointing 
the judges. 2d. The tenure by which they are to 
hold their places. 3d. The partition of the judiciary 
authority between different courts, and their relations 
to each other. 

FiV5^. As to the mode of appointing the judges : 
This is the same with that of appointing the officers 
of the union in general, and has been so fully dis- 
cussed in the two last numbers, that nothing can be 
9aid here which would not be useless repetition* 
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Second. As to the tenure by which the judges aie 
to hold their places : This chiefly concerns their du« 
ration in oflice ; the provisions for their supp(»rt ; the 
precautions for their responsibility. 

According to the plan of the convention, all the 
judges who may be appointed by the United ^tes, 
are to hold their offices during good behaviour ; which 
is conformable to the most approved of the state con- 
stitutions — among the rest, to that of this state. Its 
propriety having been drawn into question by the ad- 
versaries of that plan, is no light symptom of the 
rage for objection, which disorders their imagina- 
tions and judgments. The standard of good beha* 
viour for the continuance in office of the judicial ma- 
gistracy, is certainly one of the most valuable of the 
modem improvements in the practice of government. 
In a monarchy, it is an excellent barner to the des- 
potism of the prince : in a republic, ift is a no less ex- 
cellent barrier to the encroachments and oppressions 
of the representative body. And it is the best expe- 
dient which can be devised in any government, to 
secure a steady, upright, and impartial administra- 
-tion of the laws. 

Whoever attentively considers the different de- 
partments of power, must perceive, that in a govern- 
ment in which they are separated from each other, 
the judiciary, from the nature of. its functions, will 
always be the least dangerous to the political rights 
of the constitution; because it will be least in a ca- 
pacity to annoy or injure them. The executive not 
only dbpenses the honours, but holds the sword of 
the community : The legklature not only commands 
the purse, but prescribes the rules by which the du- 
ties and rights of every citizen are to be regulated: 
The judiciary} on the oontiary, has no iuflueuce over 
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either the sword or the purse ; no direction either of 
the strength or of the wealth of the society ; and can 
take no active resolution whatever. It may truly be 
said to have neither force nor wilx, but merely 
judgment; and must ultimately depend upon the 
aid of the executive arm for the efficacious exercise 
even of this faculty. 

This simple view of the matter suggests several 
important consequences: it proves incontestibly, that 
the judiciary is, beyond comparison, the weakest of 
the three departments of power* ; that it can ne- 
rer attack -^ith success either of the other two ; and 
that all possible care is requisite to enable it to de- 
fend itself against their attacks. It equally proves, 
that, though individual oppression may now and then 
proceed from the courts of justice, the general liber- 
ty of the people can never be endangered from that 
quarter : I mean so long as the judiciary remains truly 
distinct from both the legislature and executive.*— 
For I agree, that " there is no liberty, if the power 
*♦ of judging be not separated from the legislative 
«* and executive powersf.** It proves, in the last 
place> that as liberty can have nothing to fear from 
the judiciary alone, but would have every thing to 
fear from its union with either of the other depart- 
ments ; that, as all the effects of such an union must 
ensue from a dependence of the former on the latter, 
notwithstanding a nominal and apparent separation ; 
that as, from the natural feebleness of the judiciary, 
it is in continual jeopardy of being overpoweredi 
awed or influenced by its co-ordinate branches ; that, 

• Montesquieuy speaking of Uiem, says, *' of the three powers abore 
*' meDtioned, the juqiciary is next to nothing." Spirit of lAvfh 
\ol. 1. page 186. 
.f Idem, page 181. 
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as nothing oan contribute so much to its firmness add 
independence as febmakekcy in ofvice^ this qualitjr 
may therefore be justly regatded as an indispensable 
ingredient in its constitution ; and, m a gj:eat mea- 
sure, as the CITADEL of the public justice and the 
public security. 

The complete indepeiidence of the courts of jte* 
tice is peculiariy essential in a limited constitution. 
By a limited constitution, I understand one which 
contains certain specified exceptions to the Iegisla<^ 
live authority; such, ibr instance, as that it shall 
pass no bills of attainder, no ex post facto laws, aiKl 
the like. Limitations of this kind can be pseaerred 
in practice no other way thaii through the medium 
cf the courts of justice ; whose duty it must be lo 
declare all acts contrary to the manifest tenor of the 
eonstitution void. Without this, all the reservationft 
«f particular rights or prinleges would amount to 
nothing. 

Some perplexity respecting Che r^ht of the courts 
to pronoimce legislative acts Toid^ because contrary 
to the constitution, has arisen firom an imaginatk>n 
that the doctrine would imply a superiority of ti^ 
judiciary to the legislative power. It is urged that 
the authority which can declare the acts of another 
void, must neeessarily be superior to the one whose 
acts may be declared void. As this doctrine is of 
great importance in all the American constitutions^ 
a brief discussion of the grounds on which it rests 
cannot be unacceptable. 

There is no position which depends on cleaiet 
principles, than that every act of a delegated autlio- 
rity, contrary to the tenor of the commission under 
which it is exercised, is void. No legislative act, 
therefore, contrary to the constitution, can be valid. 
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To deny this, would be to affirm, that the deputy is 
greater than his principal ; that the servant is above 
his master; that the representatives of the people 
iu:e superior to the people themselves; that men, 
acting by virtue of powers, may do not only what 
their powers do not authorize, but what they forbid. 

If it be said that the legislative body are them- 
selves the constitutional judges of their own powers, 
and that the construction they put upon them is coiv 
clusive upon the other departments, it may be an- 
swered, that this cannot be the natural presumpticoi, 
where it is not to be recollected from any particular 
provisions in the constitution. It is not otherwise to 
be supposed, that the constitution could intend to 
enable the representatives of the people to substitute 
their idU to that of their constituents. It is far more 
rational to suppose, that the courts were designed to 
be an intermediate body between the people and the 
legislature, in order, among other things, to keep the 
latter within the limits assigned to their autliority. 
The interpretation of the laws is the proper and pe- 
culiar province of the courts. A constitution is, in 
feet, and must be, regarded by the judges as a fun- 
damental law. It must therefore belong to them to 
ascertain its meanings as well as the meaning of any 
particular act proceeding from the legislative body. 
If there should happen to be an irreconcileable vari- 
ance between the two, that which has the superior 
obligation and validity ought, of course, to be pre- 
ferred ; in oi her words, the constitution ought to be 
preferred to the statute, the intention of the people 
to the intention of their agfents. 

Nor does the conclusion by any means suppose a 
superiority of the juJicial to the legislative power. 
It only supposes that the power of the people is supe- 
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rior to both ; and that where the will of the l^isla- 
tuie declared in its statutes, stands in opposition to 
that of the people declared in the constitution, tte 
judges ought to be governed by the latter^ rather 
than the former. They ought to regulate their de- 
cisions by the fundamental laws, rather than by 
those which are ^ot fundameotal. 

This exercise of judicial discretion, in determin- 
ing between two contradictory laws, is exemplified 
in a familiar instance. It not uncommonly happens, 
that there are two statutes exbting at one time, 
clasliing in whole or in part with each other, and 
neither of them containing any repealing clause or 
expression* In such a case, it is the province of the 
courts to liquidate a&d fix their meaning and opera- 
tion : so far as they can, by any fair construction, be 
reconciled to each other, reason and law conspire to 
dictate that this should be done : where this is im- 
practicable, it becomes a matter of necessity to give 
effect to one, in exclusion of the other. The rule 
which has obtained in the courts for determining 
their relative validity is, that the last in order of 
time shall be preferred to the first. But this is a 
mere rule of construction, not derived from any po- 
sitive law, but from the nature and reason of the 
thing. It is a rule not enjoined upon the courts by 
legislatl\'e provision, but adopted by themselves, as 
consonant to truth and propriety, for the direction of 
their conduct as interpreters of the law. They 
thought it reasonable, tl>at between the interfering 
acts of an equal authority, that which was the last 
indication of its will, should have the preference. 

But in regard to the interfering acts of a superior 
and subordinate authority, of au original and deriv- 
ative power, the nature and reason of the thing 
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indicate the converse of that rule as proper to be fol- 
lowed. They teach us, that the prior act of a superior, 
ought to be preferred to the subsequent act of an in- 
ferior and subordinate authority ; and that, accord- 
ingly, whenever a particular statute contravenes the 
constitution, it will be the duty of the judicial tribu-' 
nals to adhere to the latter, and disregard the former. 
- It can be of no weight- to say, that the cou rts, on the 
pretence of a repugnancy, may substitute their own 
pleasure to the constitutional intentions of the legis- 
lature. This might as well happen in the case of 
two contradictory statutes; or it might as well hap- 
pen in every adjudication upon any sin9:Ie statute. 
The courts must declare the sense of the law ; and if 
they should ?>e disposed to exercise will instead of 
JUDGMENT, the consequence would equally be the 
substitution of their pleasure to that of the legisla- 
tive body. The observation, if it proved any thing, 
would prove that there ought to be no judges distinct 
from that body. 

If then the courts of justice are to be considered 
as the bulwarks of a limited constitution, against le- 
gislative encroacliments, this consideration will af- 
ford a strong argument for the permanent tenure of 
judicial offices, since nothing will contribute so much 
as this to that independent spirit in the judges, which 
must be essential to the faithful petformance of so 
arduous a duty. 

This independence of the judges is equally requi- 
site to guard the constitution and the rights of indi- 
vidnals» from the effects of those ill humours which 
the arts of designing men, or the influence of parti- 
cular conjunctures, sometimes disseminate among the 
people themselves, and which, though they s})eedily 
give place to better information, and more deliberate 
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reflectioDyhave a teiideDcy» in the mean time, to oc- 
casion dangerous innovations in the government, and 
serious oppressions of the minor party in the commo- 
nity. Though I trust the friends of tjie proposed 
constitution will never concur with its enemies,* in 
questioning that fundamental principle of republican 
government, which admits the right of the people to 
alter or abolish the established constitution when* 
ever they find it inconsistent with their happiness; 
yet it is not to be inferred from this principle, that the 
representatives of the people, whenever a jalomenta- 
ry inclination happens to lay hold of a majority of 
their constituents InQompatible with the provisions in 
the existing constitution, would," on that account, be 
justifiable in a violation of those provisions ; or that 
the courts would be under a greater obligation to 
connive at infractions in this shape, than when they 
had proceeded wholly from the cabals of the repre-» 
sentative body. Until the people have, by some 
solemn and authoritative act, annulled or changed 
the established form, it is binding Upon themselves 
collectively, as vr^l as individually; and no pre- 
sumption^ or even knowledge of th^r sentiments, 
can warrant their representatives in a departure from 
it, prior to such an act. But it is easy to see, that it 
would require an uncommon portion of fortitude in 
the judges to do their duty as faithful guardiaiB of 
the constitution, where legislative invasions of it 
had been instigated by the major voice of the com- 
munity. 

But it is not with a view to infractioBs of the cm- 
stitution only, that the independence of the judges 
may be an essential safe-guard against the effects of 

* Tide Protest of the minoiitj of the eonfentUm of PennsjlTuuit 
MwiHi't ipeeeli, See. 



THE FEDERALIST. 2Si 

(occasional ill humours In the society. These some- 
times extend no further than to the injury of the pri<> 
^ate rights of particular classes of citizens, by unjust 
and partial laws. Here also the firmness of the judi* 
cial magistracy is of vast importance in mitigating 
the severity, and confining the operation of such laws. 
Jt not only serves to moderate the immediate mis^ 
chiefs ci those which may have been passed, but it 
operates as a check upon the ligblative body in pas- 
sing them ; who, perceiving that obstacles to the suc- 
cess of ap iniquitous intention are to be expected 
from the scruples of the courts, are in a manner com- 
pelled by the very motives of the injustice they me- 
ditate, to qualify their attempts. This is a circum- 
stance calculatlsd to have more influence upon the 
character of our governments, than but fewmay ima- 
gine. The benefits of the integrity and moderation 
of the judiciary have already been lelt.in morestates 
than one; and though they may have displeased 
those whose sinister expectations they may have dis- 
ai^inted, they must have commanded the esteem 
9nd applause of all the virtuous and disinterested. 
Clonsiderate njen, of every description, ought to prize 
whatever will tend to beget or fortify that temper in 
the courts ; as no man can be sure tliat he may not 
be to-morrow the victim of a spirit of injustice, by 
which he may be a gainer to-day. And every man 
must now feel, that- the inevitable tendency of such 
a spirit is to sap the foundations of public and private 
confidence, and to introduce in its stead universal 
distrust and distress. 

That iuflexible and uniform adherence tothe rights 
of the ccmstitution, and of individuals, which we 
perceive to be indispensable in the courts of justice, 
can certainly not be expected from judges who hold 
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their offices by a tempoiaiy commissioiL Periodicdl 
appoiatmeDts, however r^nlated, or by whomso^ 
ever made, would, in some way or other, be fatal to 
their necessary independence. If the power of ma- 
king them was committed either to the executive or 
l^^lature, there would be danger of an impioper 
complaisance to the branch which possessed it : if to 
both, there would be an unwillingness to hazard the 
displeasure of either ; if to the people, or to persons 
chosen by them for the special purpose, there would 
be too great a dispostion to consult popularity, to jus- 
tify a reliance that nothing would be consulted but 
the constituticm and the laws. 

There is yet a further and a weighty reason £a£ the 
permanency of judicial offices ; which is deducible 
from the nature of the qualifications they requiie. 
It has been frequently remarked, with great proprie- 
ty, that a voluminous code of laws is one of the in- 
conveniences necessarily connoted with the advanta- 
ges of a free government. To avoid an arbitrary 
discretion in the conrts, it is indispensable that they 
should be bound down by strict rules and precedents, 
which serve to define and point out their duty in 
every particular case that comes before them ; audit 
will readily be conceived, from the variety of contro- 
vei-sies which grow out of the folly and wickedness 
of mankind, that the records of those precedents 
must unavoidably swell to a vetf considerable bulk, 
and must demandlong and laborious study to acquire 
a competent knowledge of them. Hence it is, that 
there can be but few men in the society, who will have 
sufficient skill in the laws to qualify them for the 
stations of judges. And making the proper deduc- 
tions for the ordinary depravity of human nature, the 
number must be still smaller, of those who unite 
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the requisite integrity with the requisite knowledge. 
These considerations apprize us, that the government 
can have no great option between fit characters ; and 
that a temporary duration in office, which would na 
turally discourage such characters from quitting a lu- 
cxative line of practice to accept a seat on the bench, 
would have a tendency to throw the administration 
of justice into hands less able, and less well qua- 
lified, to conduct it with utility and dignity. In 
the present circumstances of this country, and in 
those in which it is likely to be f6r a long time to 
come, the disadvantages on this score would be 
greater than they may at first sight appear ; but it 
must be confessed, that they are far inferior to those 
which present themselves under the other aspects of 
the subject. 

Upon the whole, there can be no room to doubt, 
that the convention acted wisely in copying from 
the models of those constitutions which have estab- 
lished good behaviour as the tenure of judicial offices, 
in point of duration; and that, so far from being 
blameable on this account, their plan would have 
been inexcusably defective, if it had wanted this im- 
portant feature of good government. The experience 
of Greai»Britian affords an illustrious comment on 
the excellence of the institution. PUBLIUS. 



NUMBER LXXIX. 

Br MR, HAMILfON. 

A fiuther View of the Jadicial Department, in relation to the Provi- 
sions for the Support and Responsibility of the Judges. 

JN EXT to permanency m office, nothing can con- 
tribute more to the indepenaence of tBe judges, than 
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a fixed provision for their support. The lemark made 
in relation to the president, is equally applicable 
liere. In the general course of human nature, apova- 
er over a marCs subsistence amounts to a power over 
his will. And we can never hope to see realized is 
practice the complete separation of the judicial from 
the legislative power, in any system, which leaves 
the former dependent for pecuniary resource on the 
occasional grants of the latter. The ^ilightened 
friends to good government, in every state, have seen 
cause to lament the want of precise and explicit pre- 
cautions in the state constitutions on this head. 
Some of these indeed have declared ihsit permanent * 
salaries should be established for the judges ; but the 
experiment has in some instances shown, that such 
expressions are not sufficiently definite to preclude 
l^islative evasions. Something still more positive 
and unequivocal has been evinced to be requisite* 
The plan of the convention apcordingly has provided, 
that the judges of the United States '^ shall at stated 
^^ times receive for their services a compensation^ 
<* which shall not be dinmushed during their contin- 
** uance in office.'* 

This, all circumstances considered, is the most 
eligible provision that could have been devised. It 
will readily be understood, that the fluctuaticms in 
the value of money, and in the state of society, ren- 
dered a fixed rate of compensation in the constitu- 
tion inadmissible. What might be extravagant to^ 
day, might in half a century become penurious and 
inadequate. It was therefore necessary to leave it to 
the discretion of the legislature to vary its provisions 
in conformity to the variations in circumstances ; yet 

f Vide CoattitotkHi of MMSftfihuietts, Chap. ^ Sect 1. Art. 15. 
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under such restrictions as to put it out of the power 
of that body to change the condition of the individual 
for the worse. A man may then be sure of the ground 
upon which he stands, and can never be deterred 
from his duty by the apprehension of being placed 
in a less eligible situation. The clause which has 
been quoted combines both advantages. The sala- • 
ries of judicial offices may from time to time be alter- 
ed, as occasion shall require, yet so as never to lessen 
the allowance with which any particular judge comes 
into office, in respect to him. It will be observed 
that a difference has been made by the convention 
between the compensation of the president and of the 
judges. That of the former can neither be increased 
nor diminished. That of the latter can only not be 
diminished. This probably arose from the difference 
in the duration of the respective offices. As the 
president is to be elected for no more than four years^ 
it can rarely happen th^t an adequate salary, fixed 
at the commencement of that period, will not conti- 
nue to be such to Jits end. But with regard to the 
judges, who, if they behave properly ,^will be secured 
in their places for life, it may well happen, especial*- 
ly in the early stages of the government, that a sti- 
pend, which would be very sufficient at their first ap- 
pointment, would become too small in the progress of 
their service. 

This provision for the support of the judges bears 
every mark of prudence and efficacy ; and it may be 
safely affirmed that, together with the permanent 
tenure of their offices, it affords a better prospect of 
their independence than is discoverable in the consti- 
tutions of any of the states, in regard to their own 
judges. 

The precautions for their responsibility^ are com- 
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prised in the article respecting impeachments. Thej 
are Uable to be impeached for mal-coaduct by the 
house of representatives, and tried by the senate, 
and if convicted, may be dismissed from office, and 
disqualified for holding any other. This b the only 
pro\ bion on the point, which is consistent with the 
necessary independence of the judicial character, 
and b the only one whicli we find in our own con- 
stitution in respect to our own judges. 

The waut of a provision for removing the judges, 
on account of inability, has been a subject of com- 
plaint. But all considerate men will be sensible, 
that such a pro\ isiou would either not be practised 
upon, or would be more liable to abuse, than calcu- 
lated to answer any good purpose. The mensura- 
tion of the faculties of \the mind has, I believe, no 
place in the catalogue of known arts. An attempt 
to fix the boundary between the regions of ability 
and inability, would much ofteiier give scope to per- 
sonal and party attachments and enmities, than ad- 
vance the interests of justice, or the public good. 
The result, except in the case of insanity, must for 
the most part be arbitrary; and insanity, without 
any formal or express pro\ision, may be safely pro- 
nounced to be a virtual disqualification. 

The constitution of New-York, to avoid investiga- 
tions that must for ever be vague and dangerous, has 
taken a particular age as the criterion of inability. 
No man can be a judge beyond sixty. I believe 
there are few at present who do not disapprove of 
this provbion. . There b no station, in relation to 
which it is less proper than to that of a judge« 
The deliberating and comparing faculties generally 
preserve their strength much beyond that period, in 
men who survive it ; and when, in addition tp tins 
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circumstance, we consider how few there are who 
outlive the season of intellectual vig^our, and how 
improbable it is, that any considerable proportion 
of the bench, whether more or less numerous, should 
be in such a situation at ' the same time, we shall be 
ready to conclude, that limitations of this sort have 
little to recommend them. In a republic, where 
fortunes are not aiBuent, and pensions not expedient, 
the dismission of men from stations in which they 
iave served their country long and usefully, on 
which they depend for subsistence, and from which 
it will be too late to resort to any other occupation 
for a livelihood, ought.;to have some better apology 
to humanity, than is to be found in the imaginary 
danger of a superannuated bench. 

PUBLIUS. 
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Mr MS. HAMJLT'ON, 



A further ^icw of the Judicial Department, in relation to the 
Extent of its Powers. 

Xo judge with accuracy of the due extent of the 
federal judicature, it will be necessary to consider, 
in the first place, what are its proper objects. 

It seems scarcely lo ^dmit of conttoversy, that the 
judiciary authoritj^of the union ought to extend to 
these several descriptions of cases. 1st. To all those 
which arise out of the laws of the United States, 
passed in pursuance of their just and constitutional 
powers of legislation ; 2d. To all those which con- 
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cem the eiecutioa of the pcovisions expressly con- 
tained in the articles of imion ; 3d. To all those in 
which the United Stales are a party; 4th. To all 
those .which involve the peace erf the cohfedexact, 
whether they relate to the intercourse between the 
United States and foreign nations, or to that between 
the States themselves; 6th. To all those which 
originate on the high seas, and are of admiralty or 
maritime jurisdiction; and lasdy, to all those in 
which the state tribunals cannot be supposed to be 
impartial and unbiassed. 

The first point depends upon thi3 obvious eonside* 
ration, that there ought always tojbef a constitutioaal 
method of giving efficacy to ecmstitutional provi- 
sions. What, for instance, would avail restrictions 
on the authority of the state legislatures, without 
some constitutional mode of enforcing the observ- 
ance of them ? The states, by the plan of the con- 
vention, are prohibited frop doing a variety of 
things; some of which are incompatible with the 
interests of the union, others with the principles of 
good government. The imposition of duties on im- 
ported articles, and the emission of paper money, 
are specimeq^ of each kind. No man of sense will 
believe that such prohibitions would be scrupulously 
' regarded, without some effectual power in the go- 
vernment to restrain or correct the infractions of 
them. This power must either be a direct negative 
on the state laws, or an authority in the fedaral 
ccHirts, to over-rule such as n^ht be in manifest 
contravention of the articles of union. There is no 
third course that I can imagine. The latter appears 
to have been thought by the convention preferable 
to the former, and I presume will be most agreeaUe 
to the states. 
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As to the second point, it is impossible, by any ar- 
gument or comment, to make it clearer than it is in 
itself. If there are such things as political axioms, 
the propriety of the judicial pow^ of a govern- 
ment being co-extensive with its legislative^ may be 
ranked among the number. The mere necessity of 
tmiformity in the Interpretation of the national laws, 
decides the question. Thirteen independent courts 
of final jurisdiction over the same causes, arising up- 
on the same laws, is a hydra in government, from 
which nothing but conti*adlction and confusion can 
proceed. 

Still less needhp said in regard to the third point. 
Controversies, between the nation and its members 
or citizens, fcan only be properly referred to the na- 
tional tribunals. Any other plan would be contrary 
to reason, to precedent, and to decorum. 

The fourth point rests on this plain proposition, 
that the peace of the waotE, bught not to be left at 
the disposal of a pakt. The union will undoubted- 
ly be answerable to foreign powers for the conduct 
of its members. And the responsibility for an injury, 
ought ever to be accompanied with the faculty of 
preventing it. As the deniat or perversion of jus- 
tice by the sentences of courts, is with reason classed 
among the just causes of war, it will follow, that the 
federal judiciary ought to have cognizance of all 
causes in which the citizens of other countries are 
concerned. This is not less essential to the preser- 
vation of the public faith, than to the security of 
the public tranquillity. A distinction may perhaps 
be imagined, between cases arising upon treaties 
and the laws of nations, and those which may stand 
merely on the footing of the municipal law. The 
former kind ^uay be supposed proper for the federal 
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jurisdiction, the latter for that of the states. But it 
is at least problematical, whether an unjust sent^ic^ 
against a foreigner, where the subject of controversy 
was wholly relative to the lex loci^ would not, if 
unredressed, be an aggression upon his sovereign, as 
well as one which \iolated the stipulations of a 
treaty, or the general law of nations. And a still 
greater objection to the distinction would result from 
the immense difficulty, if not impossibility, of a 
practical discrimination between the cases of one 
complexion, and those of the other. So great a pro- 
portion of the controversies in which foreigners are 
]>arties, involve national questions, that it is by far 
most safe, and most expedient, to refer all ihost in 
which they are concerned to the national tribunals. 

The power of determining causes between two 
states, between one state and the citizens of another, 
and between the citizens o( different states, is per- 
haps not less essential to the peace of the union, 
than that which has been just examined. Hbtory 
gives us a horrid picture of the dissentions and pri- 
vate wars which distracted and desolated Germany, 
prior to the institution of the imperial chamber by 
Maximilian, towards the close of the fifteenth cen- 
tury : and informs us, ^t the same time, of the vast 
influence of that institution, in appeasing the disor- 
ders, and establishing the tranquillity of the empire^ 
This was a court invested with authority to decide 
finally all differences among the members of the 
Germanic body. 

A method of terminating territorial disputes be- 
tween the states, under the authority of the federal 
head, was not unattended to, even in the imperfect 
system by which they have been hitherto held to- 
gether. But there are other sources, besides inter- 



THE FEDERALIST. 345 

lering claims of boundary, from which bickerings 
and animosities may spring up among the members 
of the union. To some of these we have been wit- 
nesses in the course of our past experience. It will 
readily be conjectured, that I allude to the fraudu- 
lent laws which have been passed in too many of 
the states. And though the proposed constitution 
establishes pairticular guards against the repetition 
of those instances which have heretofore made their 
appearance, yet it is warrantable to apprehend, that 
the spirit which produced them, will assi^me new 
shapes that could not be foreseen, nor specifically 
provided against. Whatever practices may have a 
tendency to disturb the harmony of the states, 
are proper objects of federal superintendence and 
control. 

It may be esteemed the basis of the union, that 
« the citizens of each state shall be entitled to all 
** the privileges and immunities of citizens of the 
** several states.'' And if it be a just principle, 
that every govemmoit cught to possess the means of 
executing its own provisionsy by its own authority^ it 
will follow, that in order to the inviolable mainte- 
nance of that equality of privileges and iraojunities, 
to which the citizens of the union will be entitled, 
the national judiciary ought to preside in all cases» 
in which one state or its citizens are opposed to au 
other state or its citizens. To secure the full effect 
of so fundamental a provision against all evasion 
and subterfuge, it is necessary that its con^trucnoiji 
should be committed to that tribunal, which, hay- 
ing no local attachments, \^ill be likely to be iija- 
partial between the different 8tale§ ^pd their Qf.t;izei?6^ 
and which, owing its oftcial exi?te»cei,lw tkei union, 

rfiD.i— VOL. II. z 
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will never be likely to feel any bias inauspicioos te 
the principles on which it is founded. 

The fifth point will demand little animadversion. 
The most bigoted idolizets of state authority, have 
not thus far shown a disposition to deny the naticmal 
jadiciary the cognizance of maritime 'causes. These 
80 generally depend on the laws of naticASy and so 
commonly afiect the rights of foreigners^ that they 
fall within the considerations which are relative to 
the public peace. The most important part of them 
are, by the present confederation, submitted to fede- 
ral jurisdiction. 

The reasonableness of the agency of the national 
courts, in cases in which the state tribunals cannot 
be supposed to be imi>artial, speaks for itself. No 
man ought certainly to be a judge in his own cause, 
or In any cause, in respect to which he has the least 
interest or bias. This principle has no inconsidera* 
ble weight in designating the federal courts, as the 
proper tribunals for the determination of controver- 
Isies between different states and their citizens. And 
it ought to have the same operation, in regard to 
some cases, between the citizens of'^the same state. 
Claims to land under grants of different states, found- 
ed upon adverse pretensions df boundary, are of this 
description. The courts of neither of the granting 
states could be expected to )>e unbiassed. The laws 
may have even prejudged the question, and tied the 
courts down to decisions in fiivour of the grants ot 
the state to which they belonged. And where this 
had not been done, it would be natural that the 
judges, as men, should feel a strong predelectv>n t» 
the claims of their own government 

Having thus laid down and discussed the princii 
pies which ought to regulate the constitution of die 
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federal judiciary, we will proceed to test, by these 

priuciples, the particular powers of whiciii according 

to the plan of the convention, it is to be composed. 

It is to comprehend ** all cases in law and equity 

*< arising under the constitution, the laws of the 

** United States, and treaties made, or which shall 

«« be made, under their ai^thority; to all cases a£- 

^ fecting ambassadors, other public ministers and 

** consuls; to all cases of admiralty and maritime 

*< jurisdiction ; to controversies to which the United 

^ States shall be a party ; to controversies between 

•* two or more states; between a state and citizens 

<< of another state ; between citizens of diBereut 

'* stat^ ; between citizens of the same stute, claim* 

<* ing lands under grants pf different states ; and 

** between a state or the citizens thereof, and foreign 

«< states, citizens, and subjects." This constitutes 

the entire mass of the judicial authority of the 

union. Let us now review it in detail. It is then 

to extend^ 

First. To all cases in law and equity, arising under 
the constitution and the laws of the United States. 
This corresponds with the two first classes of causes^ 
which have been enumerated, as proper for the ju- 
risdiction of the United States. It has been ask- 
ed, what is meant by << cases arising under the con- 
" stitution,*' in contradistinction from those « ari*. 
«* ing under the laws of the United States?'* The 
difference has been already explained. Ail the re^ 
strictions upon the- authority of the state l^^latures 
furnbh examples. They are not, for instance, to 
emit paper money ; but the interdiction results from 
tie constitution, and will have no connexion with 
my law of the United States. Should paper mo- 
ney, notwithstanding, be emitted, the controveisies 
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concerning it would be cases arising under the coa- 
slitutiont and not under the laws of the United 
StateS) in the ordinary signification of the terms. 
This may serve as a sample of the whole. 

It has also been asked, what need of the word 
** equity?** What equitable causes can grow out of 
the constitution and laws of the United States? 
There is hardly a subject of litigation, between indi- 
viduals, which may not involve those ingredients of 
/ratulj accident^ trusty or hardships which would ren- 
der the matter an object of equitable, rather than of 
legal jurisdiction, as the dbtinction is known and 
established in several of the states. It b the peculiar 
province, for instance, if a court of equity, to re- 
lieve against what are called hard bargains : These 
are contracts, in which, though there may have been 
no direct fraud or deceit, sufficient to invalidate 
them in a court of law ; yet there may have been 
some undue and unconscionable advantage taken of 
the necessities or misfortunes of one of the parties, 
^Vhich a court of equity would not tolerate. In such 
oases, where foreigners were concerned on either 
side, it would be impossible for the federal judicato- 
i-ies to do justice without an equitable, as well as a 
lt»gal jurisdiction. Agreements to convey lands 
claimed under the grants of different states, may 
afford another example of the necessity of an equi- 
tnble jirrisdiction in the federal courts. This rea- 
soning may not be so palpable in those states where 
the formal and technical distinction between law 
and KQUixr is not maintained, as in this state, where 
it is exemplified by every day's practice. 
. The judiciary authority of the union is to extend — 

Secoikl. To treaties made, or which shall be made, 
under the authority of the United States^ and to all 
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cases affecting ambassadors, other public ministeis, 
and consuls. These belong to the fourth class ol 
the enumerated cases, as they have an evident con- 
nexion with the preservation of the national peace. 

Third. To cases of admiralty and maritime junsdic- 
tion. These form, altogether, the fifth of the enu- 
merated classes of causes, proper for the cognizance 
of the national courts. tt -♦^ 

Fourth. To controversies to which the Unitea 
States shall be a party- These constitute the thnrd 
of those classes. 

Fifth. To controversies between two or more 
states; between a state, and the citizens of another 
state ; between citizens of different states. These 
belong to the fourth of those classes, and partate^ 
in soiTC measure, of tl>e nature of the last. 

Sixth. To cases between the citizens of the same 
state, claimng lands under grants of different states. 
These fall within the last class, and are the only f»- 
£tances in which the proposed constitution directly cour^ 
templates the ccgmzaitce of disputes between the cid- 
zem of the same states 

Seventh. To cases between a state, and the citi- 
;zens thereof, and foreign states, citizens, or subjects. 
These have been akeady explained to belxMig to the 
fourth of the enumerated classes; and have beea 
shown to be, in a peculiar manner, the proper sab- 
jects of the national judicature. 

From this review of the particular powers of the 
federal judiciary, as marked out in the constitution, 
it appears, that they are all conformable to the prin- 
ciple which ought to have governed the structure 
of that department, and which were n(x;f6sary to 
the perfection i)f the system, if some parOal incoor 
veniences should appear to be connected with llic 

z2 
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incorporation of any of them into the plan, it ooc^lit 
to be recollected, that the national legislature will 
have ample authority to make such exceptionsy and 
to prescribe such regulations, as will be calculated 
to obviate or remo^*^ these inconveniences. The 
possibility of particular mischiels can never be view- 
ed, by a well informed mind, as a solid objection to 
a principle which is calculated to avoid general mis- 
chiefs, and to obtain general advantages. 

PUBLIUS. 
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A furUier Yiev of the Jadidal Department, in reUtum tothft 
Distribution of its Authority. 

XjET us now return to the partition of the judicia. 
Ty authority between different courts, and their rela- 
tions to each other. 

" The judicial j?ower of the United States is to 
« be vested in one supreme court, and in such infe- 
^< rior courts as the congress may from time to time 
** ordain and establish*." That there ought to be one 
court of supreme and final jurisdiction, is a proposition 
which is not likely to be contested. * The reasons 
for it have been assigned in another place, and are 
too obvious to need repetiticm. The only question 
that seems to have been raised concerning it, is, 
whether it ought to be a distinct body^or a branch 
of the legislature. The same contradiction is ob- 

ArUde 3. See^ 1. 
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serrable in regard to tliis matter, wiicli harf been 
remarked in several other cases. The very meii who 
object to the senate as a court of impeachments, on 
the ground of an improper intermixture of powers, 
are advocates, by implication at least, for the propri- 
ety of vesting the ultimate decision of all causes, 
In the whole, or in a part of the legislative body. ' 
The arguments, or rather suggestions, upon which 
this charge is founded, are to this effect : " The aii- 
«« thority of the supreme court of the United States, 
** which is to be a separate and independent body, 
*« will be superior to that of the legislature. The 
•* power of construing the laws according to the spU 
«* rit of the constitution, will enable that court to 
*• mould them into whatever shape it may think 
" proper; especially as its decisions will not be in 
** any manner subject to the revision or correction 
" of the legislative body. This is as unprecedent- 
** ed as it is dangerous. In Britain, the judicial 
•* power in the last resort resides in the house of 
« lords, which is a branch of the legislature; and this 
** part of the British Government has been imitated 
•* in the state constitutions in general. ' The parlia- 
" mentof Great-Britain, and the legislatures of the 
" several states, can at any time rectify by law, 
*• the exceptionable decisions of their respective 
*« courts. But the errors and usurpations of the su- 
** preme court of the United States, will be uncon- 
*« troUable and remediless." This, upon examina- 
tion, will be found to be altogether made up of false 
reasoning upon misconceived fact. 

In the first place, there is not a syllable in the 
plan, which directly empowers the national courts to 
construe the laws according to the spirit of the con- 
stitution! or which gives them any greater latitude 



352 THE FEDBELALIST* 

in this respect, than may be claimed by the courts 
of every state. I admit, hovirerer, that the constitu- 
tioQ ought to be the standard of construction for 
the laws, and that wherever there is an evident op- 
position, the laws ought to give place to the consti- 
tution. But this doctrine is not deducible from any 
circumstance peculiar to the plan of the conven- 
tion, but from the general theoiy of a limited con- 
stitution; and as far as it is true, is equally applica- 
ble to most, if not to all the state governments, 
T])ere can be no objection, therefore, on this ac- 
count, to the federal judicature, which will not lie 
against the local judicatures in general^ and whidi 
will not serve to condemn every constitution that 
attempts to set bounds to legislative discretion. 

But perhaps the force of the objection may be 
thought to consist in the particular organization oC 
the supreme court ; in its being composed of a dis- 
tinct body of magistrates, instead of being one of the 
branches of the legislature, as in the government of 
Great-Britain, and in that of this state. To insist 
upon this point, the authors of the objection must 
renounce the meaning they have laboured to annex 
to the celebrated maxim, requiring a separation of the 
departments of power. It shall, nevertheless, be 
conceded to them, agreeably to the interpretation 
given to that maxim in the course of these papers, 
that it is not violated by vesting the ultimate power 
of judging in a part of the legislative body. But 
though this be not an absolute violation of that ex- 
cellent rule, yet it verges so nearly upon it, as on 
this account alone, to be less eligible than the mode 
preferred by the convention. From a body which 
had had even a partial agency in passing bad laws, 
we could rarely expect a disposition to temper and 
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moderate them In the application. The same spirit 
"Which had operated in making them, would be too 
apt to influence their construction : still less could it 
be expected, that men who had infringed the consti- 
tution, in the character of legislators, would be dis* 
posed to repair the breach in that of judges. Nor is 
this all : every reason which recommends the- tenure 
of good behaviour for judicial offices, militates against 
placing the judiciary power, in the last resort, in a 
toily composed of men chosen for a limited period. 
There is an absurdity in referring the determination 
of causes, in the first instance, to judges of permanent 
gtanding; in the last, to those of a temporary and 
mutable constitution. And there is a still greater 
absurdity in subjecting the decisions of men selected 
for their knowledge of the laws, acquired by long 
and laborious study, to the revision and control ct 
men who, for want of the same advantage, cannot but 
be deficient in that knowlege. The members of the 
legblature will rarely be chosen with a view to those 
qualifications which fit men for the stations of judges; 
and as, on this account, there will be great reason to 
apprehend all the ill consequences of defective infor- 
mation ; so, on account of the natural propensity of 
such bodies to party divisions, there will be no less 
reason to fear, that the pestilential breath of faction 
may poison the fountains of justice. The habit of 
being continually marshalled on opposite sides, will 
be too apt to stifle the voice both of law and of 
equity. 

These consideratk>ns teach us to applaud the wis- 
dom of those states who have committed the judicial 
power, in the last resort, not to a part of the legisla- 
ture, but to distinct and independent bodies of men. 
Contrary tp the supposition, of those who havercpre- 



254 THE FEDERALIST. 

seated the plan of the coavention, ia this vespeot, as 
novel and unpieoedfented, it is but a copy of the con. 
stitutions of New-Hampshire, Massachusetts, PeoBsyl- 
vania^ DelaMrare, Maryland, Viiginia, North-Carolinat 
South-Caxolina, and Georgia; and the preference 
which has been given to these models is highly to be 
commended. 

It is not true, in the second place, that the par- 
liament of Great-Britain, or the legislatures of the 
particular stales, can rectify the exceptionable de- 
cisions of their respective courts, in any other sense 
than might be done, by a future legislature of the 
United States. The theory neither of the British 
nor the state constitutions, authorizes the revisal of 4 
judicial sentence by a legistlati ve act. Nor is there any 
thing in the proposed constitution, more than in either 
tf them, by which it is forbidden. In the former^ 
as in the latter^ the impropriety of the thing, onthe 
general principles of law and reason, is the sole obsts^ 
^le. A l^;islature, without exceeding its province^ 
cannot reverse a determination once made, in a par- 
ticular case ; though it may prescribe a new rule for 
future cades. This is the principle, and it applies^ 
in all its consequences, exactly in the same manner 
4iid extent, to the state governments, as to the national 
government now under consideration. Not the least 
difference can be pointed out in any view of the 
subject. 

It 'may in the last place be observed, that the sup- 
posed danger of judiciary encroachments on the 
legislative authority, which has been upon many occa- 
sions reiterated, is, in reality, a phantom. Particular 
misconstructions and contraventions of the will of 
the legislature may, now and then happen ; but they 
ean never be so extensive as to amount to an incon- 
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, venience, or in any sensible d^ree to aficct the or- 
der of the political system. This m^y be inferred 
vith certainty from Uie general nature of the judi- 
cial power; from the objects to wliich it relates; 
£rom the manner in which it is exercised j from its 
comparative weakness; and from its total incapacity 
to support its usurpations by force. And the inference 
is greatly fortified by the consideration of the impor- 
'tant constitutional check, which the power of insti- 
tuting impeachments in one part of the l^islative 
body, and (rf determining upon them in the other, 
^would give to that body upon the members of the 
judicial department. This is alone a complete securi- 
ty. There never can be danger that the judges, by . 
a series of deliberate usurpations on the authority of 
the Ic^slature, would hazard the united resentment 
of the body intrusted with it, while this body was 
possessed of the means of punishing their presump. 
tion, by degrading them from their stations. While 
this ought to remove all apprehensions on thesiibject# 
it affords, at the same time, a cogent argument for 
constituting the senate a court for the trial of im- 
peachments. 

Having now examined, and I trust removed, the 
objections to the distinct and independent organiza- 
tion of the supreme court; I proceed to consider the 
propriety of the power of constituting inferior courts *, 
and the relations which will subsist between these 
and the former. 

* This power has been absurdlj represented as intended toabotiik 
all the connly eourts in the several states, which are coromonlj^ ealled 
inferior eourts. But the expressions of the constitution are to constitute 
** tribunals ik^ekior to the supreme court/* and the evident 
design of the pKOilBion is, to enable the institution of local courts, sub- 
ordinate to the supreme, dther in states or larger districU. It is ridicu* 
low to imai^e, that loouaty courts were in contemi^atiiiii. 
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The power of constitating inferior courts^ is cvi* 
dently calculated to obviate the necessity of having 
recourse to the supreme couit in every case of fede- 
ral cognizance. It is intended to enable the national 
government to institute or authorize in each state or 
district of the United States, a tribunal competent to 
the determination of matters of national jurisdiction 
within its limits. 

But why, it is asked, might not the same purpose 
have been accomplished by the instrumentality of the 
state courts? This admits of different answers.— 
Though the fitness and a)mpetency of these courts 
should be allowed in the utmost latitude, yet the 
substance of the power in question may stiU be re- 
garded as a necessary part of the plan, if it were only 
to authorize the national legislature to commit to 
them the cognizance of causes arising out of the na. 
tional constitution. To confer upon the existing 
courts of the several states the power of determining 
5uch causes, would perhaps be as much ** to consti- 
« tute tribunals," as to create new courts with the 
like power. But ought not a more direct and expli- 
cit provision to ha\e been made in &vour of the 
state courts ? There are, in my opinion, substantial 
reasons against such a provision : The most discern- 
ing cannot foresee how far the prevalency of a local 
spirit may be found to disqualify the local tribunals 
for the jurisdiction of national causes ; whilst eveiy 
man may discover^ that courts constituted like those of 
some of the states, would be improper channels of 
the judicial authority of the union. State judges,* 
holding their offices during pleasure, or from year to 
year, will be too little independent to be relied upon 
for an inflexible execution of the national laws. 
And if there was a necessity for confiding to them 
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the original cognizance of causes arising under those 
laws, there would be a correspondent necessity for 
leaving the door of appeal as wide as possible. In 
proportion to the grounds of confidence in, or dis- 
trust of the subordinate tribunals, ought to be the 
facility or difficulty of appeals. And well satisfied 
as I am of the propriety of the appellate jurisdiction, 
in the several classes of causes to which it is extend- 
ed by the plan of the convention, I should consider 
every thing calculated to give, in practice, an ww- 
restraitied course to appeals, as a source of public and 
private inconvenience. 

I am not sure but that it will be found highly ex- 
pedient and useful, to divide the United States into 
four or five, or half a dozen districts; and to institute 
a federal court in each district, in lieu of one in every 
state. The judges of these courts may hold circuits 
for the trial of causes in the several parts of the res- 
pective districts. Justice through them may be 
administered with ease and dispatch ; and appeals 
may be safely circumscribed within a narrow com- 
pass. This plan appears to me at present the most 
eligible of any that could be adopted, and in order 
to it, it is necessary that the power of constituting 
inferior courts should exiSt in the full extent in 
which it is seen in the proposed constitution. 

These reasons seem sufficient to satisfy a candid 
mind, that the want of such a jwwer would have 
been a great defect in the plan. Let us now exa- 
mine in what manner the judicial authority is to be 
distributed between the supreme and the inferior 
courts of the union. 

The supreme court is to be invested with original 
jurisdiction only " in cases affecting ambassadors, 
*^ other public ministers and consuls, and those in 

rED.— VOIi. II. 3 A 
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<* which A STATE shall be a party." Public mims- 
ters of every class, are the immediate representatives 
of their spvereigns. All questions in which they 
are concerned, are so directly connected with the 
public peace, that as well for the preservation of 
this, as out of respect to the sovereignties they re- 
present, it is both expedient and proper, that such 
questions should be submitted in the first instance to 
the highest judicatory of the nation. Though cob- 
suls have not in strictness a diplomatic character, 
yet as they are the public agents of the nations to 
which they belong, the same observation is in a 
great measure applicable to them. In cases in which 
a state might happen to be a party, it would ill suit 
its dignity to be turned over to an inferior tribunal. 

Though it may rather be a digression from the 
immediate subject of this paper, I shall take occa- 
sion to mention here a supposition which has excited 
some alarm upon very mistaken grounds : It has been 
suggested, that an assignment of the public securi- 
ties of one state to the citizens of another, would 
enable them to prosecute that state in the federal 
courts for the amount of those securities. A sugges- 
tion which the foUoxnng considerations prove to be 
without foundation. 

It is inherent in the nature of sovereignty^ not to 
be amenable to the suit of an individual, mthotit its 
conserU. This is the general sense, and the gene- 
ral practice of mankind; and the exemption, as 
one of the attributes of sovereignty, is now enjoy- 
ed by the government of eveiy state in the union. 
Unless, therefore, there is a suiTender of this im- 
munity in the plan of the convention, it will re- 
main with the states, and the danger intimated 
must be merely ideal. The circumstances which are 



THE FEDERALIST. 259 

necessary to , produce an alienation of state sove- 
reignty, were discussed in considering the article of 
taxation, and need not be repeated here, A recur- 
Tcnce to the principles there established will satisfy 
us, that there is no colour to pretend that the state 
governments would, by the adoption of that plan, be 
divested of the privilege of paying their own debts 
iQ their own way, free from every constraint but that 
which flows from the obligations of good faith. 
The contracts between a nation and individuals, are 
only binding on the conscience of the sovereign, 
and have no . pretension to a compulsive force. 
They confer no right of action, independent of the 
sovereign will. To what purpose would it be to au- 
thorize suits against states for the debts they owe ? 
How could recoveries be enforced? It is evident 
that it could not be done, without waging war 
against the contracting state : and to ascribe to the 
federal courts, by mere implication, and in destruc- 
tion of a pre-ezisting right of the state governments, 
a power which would involve such a consequence, 
would be altogether forced and unwarrantable. 

Let us resume the train of our observations : we 
have seen that the original jurisdiction of the su- 
preme court would be confined to two classes of 
causes, and those of a nature rarely to occur. In all 
other cases of federal cognizance, the original juris- 
diction would appertain to the inferior tribunals, and 
the supreme court would have nothing more than 
an appellate jurisdiction, " with such exceptions^ 
^ and.undcr such regulations^ as the congress shall 
« make.'* 

The propriety of this appellate jurisdiction has 
been scarcely called in question in regard to matters 
of law ; but the clamours have been loud against it, 
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as aj^lied to matters of fact. Some well-intentioa- 
ed men in this state, deriving their notions hoai the 
language and forms which obtain in our courts, have 
been induced to consider it as an implied superse- 
dure of the trial byjuiy, in favour of the civil law 
mode of trial, which prevails in our courts of admi- 
xalty, probates, and chancery. A technical sense has 
been affixed to the term <* appellate,'' which in our 
law parlance^ is commonly used in reference to aj> 
peals in the course of the civil law. But if I am 
not misinformed, the same meaning would not be 
given to it in any part of New-England. There an 
appeal from one jury to another, is familiar both in 
language and practice, and is even a matter of course, 
until there have been two verdicts on one side. The 
word « appellate," therefore, will not be understood 
in the same sense in New-England, as in New-York, 
which shows the impropriety of a technical inter- 
pretation derived from the jurisptuaence or a jMirti- 
eylar state. The expression taken in the abstract 
denotes nothing more than the power of one tribu* 
nal to review the proceedings of another, either as 
to the law or fact, or both. The mode of doing it 
may depend on ancient custom or legislative provi- 
sion ; in a new government it must depend on the 
latter, and may be with or without the aid of a jury, 
as may be judged adviseable. If, therefore, the re- 
examination of a fact once determined by a jury, 
shoidd in any case be admitted under the proposed 
constitution, it may be so regulated as to be done by 
a second jury^ either by remanding the cause to the 
court below for a second trial of the fact, or by di- 
recting an issue immediately out of the supreme 
court. 
But it does not follow, that the re-examination ef 
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a fact once ascertained by a jury, will be permitted 
in the supreme court. Why may it act be said, with 
the strictest propriety, when a writ of error is 
brought from an inferior to a superior court of 
Jaw in this state, that the latter has jurisdiction* of 
the fact, as well as the law? It is true it cannot in- 
stitute a new inquiry concerning the fact, but it 
takes cognizance of it as it appears upon the record, 
and pronounces the law arising upon it. This i» 
jurisdiction of both fact and law, nor is it even pos- 
sible to separate them. Though the common law- 
courts of this state ascertain disputed facts by a 
jiuy, yet they unquestionably have jurisdiction of 
hoth fact and law; and accordingly^ when the for- 
mer is agreed in the pleadings, tiiey have no teoonrae 
to a jury, but proceed at once to judgment. I con- 
tend, therefoie, on this ground, that the expressions 
** appellate judsdiction, both as to law and fact,'* 
do not necessarily imply a re-examination in the su- 
preme court of facts decided by juries in the infexior 
courts. 

TJie following train of ideas may well be unapii- 
-ed to have Influenced the convention, in relation t© 
ihis particular provision. The appellate jurisdicdou 
of the supreme court, it may have been argued, will 
extend to causes determinable in different modes* 
^ome in the course of the i^oMMON tAW, others m 
the course of the civil i.AW. In the former^ the 
i^vision of the law only, will be, generally speak- 
ing, the proper iwrovince of the supreme court ; ia 
the latter, the re-examination of the fact is agreeable 
to usage, and in some cases, of wMch prize joauses 



♦ This word is a compound of jus and DJCTie, Jttru(, dMft, W • 
"^eakiD s or .pronoancing of the law. 
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are an example, might be essential to the preserva- 
liou of the public peace. It is therefore necessary, 
that the appellate jurisdiction should, in certain 
cases, extend in the broadest sense to matters of fact 
It will not answer to make an express exception of 
cases which shall have been originally tried by a 
jury, because in the courts of some of the states, all 
causes are tried in this mode* ; and such an excep- 
tion would preclude the revision of matters of fact, 
as well where it might be proper, as where it might 
be improper. To avoid all inconveniences, it will 
be safest to declare generally, that the supreme 
oourt shall possess appellate jurisdiction, both as to 
law and/cic/, and that this jurisdiction shall be sub- 
ject to such exceptions and regulations as the national 
legislature may prescribe. This will enable the go- 
vernment to modify it in such a manner as will best 
answer the ends of public justice and security. 

This view of the matter, at any rate, puts it out 
of all doubt, that the supposed abolition of the trial 
by jury, by the operation of this provision, is falla- 
cious and untrue. The legblature of the United 
States would certainly have full power to provide, 
that in appeals to the supreme court there should be 
no re-examination of facts, where they had been 
tried in the original causes by juries. This would 
certainly be an authorized exception ; but if, for the 
reason already intimated, it should be tliought too 
extensive, it might be qualified with a limitation to 
such causes only as are determinable at common law 
' in that mode of trial. 

The amount of the observations hitherto made on 

• I hold that the states wiU hare eoncurrcnt jurisdiction with the 
subordinate federal judicatories, in many cases of federal cognizaaee^ 
as will be explained in my aext paper. 
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tlie authority of the judicial department is this : — 
That it has been carefully restricted to those causes 
nrhich are manifestly pxoper for the cognizance of 
the national judicature: that, in the partition of this 
authority, a very small portion of original jurisdic- 
tion has been reserved to the supreme court, and the 
rest consigned to the subordinate tribunals ; that the 
supreme court will possess an appellate jurisdiction, 
both as to law and fact,in all the cases referred to thenu 
but subject to any exceptions and regulaiiom which 
jnay be thought adviseable ; that this appellate ju- 
risdiction does, in no case, abolish the trial by jury ; 
and that an ordinary degree of prudence and inte*; 
grity in the national councils, will ensure us solid 
advantages from the establishment of the proposed 
judiciary, without exposing us to any of the incon- 
veniences which have been predicted from that 
source. 

PUBLIUS. 
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<k further View of the Jadieial Department, in referenoe to ftome 
Miacelianeottft Qaestions. 

X HE erecticm of a new government, whatever care 
or wisdom may distinguish the work, cannot fail to 
originate questions of intricacy and nicety; and 
these may, in a particular manner, be expected to 
flow from the establishment of 9 constitution found- 
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ed upon the total or partial iacorporatioD of a num- 
ber of distinct sovereignties. Time only can ma- 
ture and perfect so compound k system, liquidate the 
meaning of ali the parts, and adjust them to each 
other in a harmonious and consistent whoi>b. 

Such questions accordingly have arisen upon the 
plan proposed by the convention, and particularly 
concerning the judiciary department. The princi- 
pal of tb^se respect the situation of the state coorts, 
in regard to those causes which are to be submitted 
to federal jurisdiction. Is thid to be exclusive, or are 
those courts to possess a ccmcurrent juri8dicti<m ? If 
the latter, in what relation will they stand to the 
national tribunals? These arc inquiries which we 
meet with in the mouths of men of sense, and 
w^ich are certainly eniitled to attention. 

The principles established in a former paper*, 
teach us, that the states will retain all pre-existing au- 
thorities, which may not be exclusively delegated to 
the federal head ; and that this exclusive delegation 
can only exist in one of three cases; where an ex- 
clusive authority is, in express terms, granted to the 
union ; or where a particular authority b granted to 
the union, and the exercise of a like authority is pro- 
hibited to the states ; or, where an authority is 
granted to the union, with which a similar authority 
in the states would be utterly incompaJ^ible. Though 
these principles may not apply with Ijte same foite 
V to the judiciary, as to the legislative power; yet I 
am inclined to think, that they are in the mdn, just 
with respect to the former, as well as the latter. 
And under this impression I shall lay it down as a 
fttle^ that the state courts will retain the jurisdLictioa 
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tiiey now have, unless it appeais to be taken away 
in one of the enumerated modes. 

The only thing in the proposed constitution, 
which wears the appearance of confining the causes 
of federal cognizance, to the federal courts, is con« 
tained in this passage : ^ The judiciai. poweb of the 
** United States shall be vested in one supreme court, 
*^ and in such inferior courts as the congress shall from 
<* time to time ordain and establish." This might ei- 
ther be construed to signify, that the supreme and 
subordinate courts of the union should alone have 
the power of deciding those causes, to which their 
authority is to extend ; or simply to denote, that the 
oigans of the national judiciary should be one su- 
preme court, and as many subordinate courts as con- 
gress should think proper to appoint; in othex 
words, that the United States ahould exercise th« 
judicia! power with which they are to be invested* 
through one supreme tribunal, and a certain number 
of inferior ones, to be instituted by them. The first 
excludes, the last admits, the concurrent jurisdietion 
of the state tribunals : and as the first would amoimt 
to an alienation of state power by implication, the 
last appears to me the most defensible construction^ 

But this doctrine of concurrent jurisdiction, is 
enly clearly applicable to those descriptions of 
causes, of which the state courts have previous cog- 
nizance. It is not equally evident in relation to 
cases which may grow out of, zxAhe peculiar to, the 
constitution to be established : for not to allow the 
state courts a right of jurisdiction in such cases, can 
hardly be considered as the abridgment of a pre-ex- 
isting authority, I mean not, therefore, to contend, 
that the United States, in the course of legislation 
upon the objects intrusted to their direction, may 
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not commit the decision of causes arising* upoft a 
particular regulation to the ^federal courts solely» if 
such a measure should be deemed expedient; but I 
hold that the state courts will be divested of no part 
of their primitive jurisdiction, further than may re- 
late to an appeal ; and I am even of opinion, that 
in every case in which they were not expressly ex- 
cluded by the future acts of the national legislature, 
they will of course take cognizance of the causes to 
which those acts may give birth. Thi^ I infer from 
the nature of judiciary power, and from the general 
genius of the system. The judiciary power of every 
government looks beyond its own local or municipal 
laws, and in civil cases, lays hold of all subjects of 
litigation between parties within its jurisdiction, 
though the causes of dispute are relative to the laws 
of the most distant part of the globe. Those of 
Japan, not less than of New-York, may furnish the 
objects of legal discussion to our courts. When ia 
addition to this we consider the state governments 
and the national governments, as they truly are, ia 
the light of kindred systems, and as parts of oks 
WHOLE, the inference seems to be conclusive, that 
the state courts would have a concurrent jurisdiction 
in all cases arising under the laws of the uni<m, 
where it was not expressly prohibited. 

Here another question occurs ; what relation would 
subsist between the national and state courts in these 
instances of concurrent jurisdiction ? I answer, that 
an appeal would certainly lie from the latter, to the 
supreme court of the United States. The constitu. 
tion, in direct terms, gives an appellate jurisdiction 
to tlie supreme court in all the enumerated cases of 
federal cognizance, in which it is not to have an 
original one ; without a single expression to confine 
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its operation to the inferior federal courts. The ob- 
jects of appeal, not the tribunals from which it is to 
be made, are aldne contemplated. From this circum* 
stance, and from the reason of the thing, it ought 
to be construed to extend to the state tribunals. Ei- 
ther this must be the case, or the local courts must be 
excluded from a concurrent jurisdiction in matters of 
national concern, else the judiciary authority of the 
luiion may be eluded at the pleasure of every plain tifiC 
©r prosecutor. Neither of these consequences ought, 
without evident necessity, to be involved ; the latter 
would be entirely inadmissible, as it would defeat 
some of the most important and avowed purposes of 
the proposed government, and would essentially em- 
barrass its measures. Nor do I perceive any founda- 
tion for such a supposition. Agreeably to the re- 
mark already made, the national and state systems 
are to be regarded as one whole. The courts of the 
latter will of course be natural auxiliaries to the exe- 
cution of the laws of the union, and an appeal from 
them will as naturally lie to that tribunal,' which is 
destined to unite and assimilate the principles of 
national justice and the rules of national decision. 
The evident aim of the plan of the convention is, 
that all the causes of the specified classes shall, for 
weighty public reasons, receive their original or final 
determination in the courts of the union. To con- 
fine, therefore, the general expressions which give 
appellate jurisdiction to the supreme court, to ap- 
peals from the subordinate federal courts, instead of 
allowing their extension to the state courts, would be 
to abridge the latitude of the terms, in subversion of 
the intent, contrary to every soiuid rule of interpre- 
tation. 
But could an appeal be made to lie from the state 
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courts, to the subordinate federal judicatories? TMj 
is another of the questions which have been Taised, 
and of greater difficulty than the former. The M- 
lowing considerations countenance the affirnuttive. 
The plan of the convention, in the fir^ place, an* 
thorizes the national legislature " to constitute tii- 
^ bunals inferior to the supreme court*'*. It de- 
clares in the next place, that « the jfdicjax powex 
« of the United States shall be vested in one supreme 
•* court, and in such inferior courts as cons^ress shall 
« ordain and establbh;" and it then proceeds to 
enumerate the cases, to which this judicial power 
shall extend. It afterwards divides the jurisdiction 
of the supreme court into original and appellate, but 
gives no definition of that of the subordinate courts. 
The only outlines described for them are, that they 
shall be " inferior to the supreme court,** and that 
they shall not exceed the specified limits of the fe- 
deral judiciary. Whether their authority shall be 
original or appellate, or both, is not declared. All 
this seems to be left to the discretion of the legisla- 
ture. And this being the case, I perceive |at present 
no impediment to the establishment of an appeal 
from the state courts, to the subordinate national tri- 
bunals : and many advantages attending the powet 
of doing it may be imagined. It would diminish 
the motives to the multiplication of federal courts, 
and would admit of arrangements calculated to con- 
tract the appellate jurisdiction of the supreme courL 
The state tribunals, may then be left with a more 
entire charge of federal causes ; and appeals in most 
cases in which they may be deemed proper, instead 
of being carried to the supreme court, may be made 

• Soctien 8ih, Article Ist 
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to lie fr(H» the state courts, to dirtiict courts of the 
union. 

PUBLIUS. 



NUMBER XXXXIII. 

Br MX, HAMlLtOif. 

A furtlier View of tbe Judicial Department, in Helation to the 
Trial by Juiy. 

1 HE objection to the plan of the convention, which 
has met with most success in this state, fa relative 
to t?i€ ivant of a constitutional provision for the trial by 
juiy in civil cases. The disingenuous form in which 
thfa objection is usually stated, has been repeatedly 
adverted to and exposed ; but continues to be pursued 
in all the conversations and writings of the opponents 
of the plan. The mere silence of the constitutioa 
in regard to civil causes^ is represented as an abolition 
of the trial by jury ; and the declamations to which 
it has afforded a pretext, are artfully calculated to 
induce a persuasion that this pretended abolition is 
complete and universal ; extending not only to every 
species of civil, but even to criminal causes* To ar- 
gue with respect to the latter, M'^ould be as vain and 
fruitless, as to attempt to demonstrate any of those 
propositions which, by tlieir own internal evidence, 
force conviction when expressed in language adapted 
to convey their meaning. 

With regard to civ il caiises, subtleties almost too 
contemptible for refutation, having been employed 
to countenance the surmise, that a thing which is 

fM>. — VOL. II. 2 B 



S70 THR FEDERALIST. 

only not prodded for^ is entirely abolished* Every 
man of diacerament must at once peitceive the wide 
difference between silence and abolition. But as the 
inventors of this fallacy have attempted to sup- 
port it by certain legal maadms of interpretation, 
which they have perverted from their tme meaning, 
it may not be wholly useless to explore the ground 
they have taken. 

The maxims on which they rely are of this nature, 
** a specification of particulars, is an exclusion of ge- 
<< nerals ;" or, ** the expression of one thing, is the 
^ exclusion of another." Hence, say they, as the con- 
stitution has established the trial by jury in criminal 
cases, and is silent in respect to civil, this silence is 
an jmplied prohibition of trial by jury, in regard to 
the latter. 

The rules of legal inteipretation, are rules of com- 
mmi setisCf adopted by the courts in the construction 
of the laws. The true test, therefore, of a just appli- 
cation of them, is its conformity to the source from 
which they are derived. This being the case, let 
Jne ask if it is consistent with conunon sense to sup- 
pose, that a provision obliging the legislative power 
to commit the trial of criminal causes to juries, is a 
pnvation of its right to authorize or permit that mode 
of trial in other cases? Is it natural to suppose, that 
H command to do one thing, is a prohibition to the 
doing of another, which there was a previous power 
to do, and which is not incompatible with the thing 
commanded to be done ? If such a supposition would 
be unnatural and unreasonable, it cannot be rational 
to maintain, that an injunction of the trial by juiy^ 
in certain cases, is an interdiction of it in others. 

A power to constitute courts, is a power to pre- 
9saba Q» mode of tdal; and consequently, if nty 
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thing wai: said in the constitution on tie subject of 
juries tlie legislature would he at liberty either to 
adopt that institution, or to let it alone. Th^ 
discretion, in regard to criminal causes, is abridge 
ed by an express injunction ; but it is left at large 
in relation to oivil causes, for the very reason that 
there is a total silence on the subject. The speci- 
fication of an obligation to try all criminal causes 
in a i)articular mode, excludes indeed the obligation 
of employing the same mode in civil causes, but does 
not abridge the poxver of the legislature to appoint 
that mode, if it should be thought proper. The 
pretence, therefore, that the national legislature 
would not be at liberty to submit all the civil causes 
of federal cognizance to the determination of judes, 
is a pretence destitute of all foundation. 

From tliese observations, this conclusion resiltfl^ 
that the trial by jury in civil Cases would notbeabo* 
lished, and that the use attempted to be made of the 
maxims which have been quoted, is contrary to rea* 
son, and therefore inadmissible. Even if these max- 
ims had a precise technical sense, corresponding with 
the ideas of those who employ them upon the present 
occasion, which however is not the case, they would 
still be inapplicable to a constitution of government. 
In relation to such a subject, the natural and obvious 
senseof its provisions, apart from any technical rules, 
is the true criterion of construction. 

Having now seen that the maxims relied upon will 
not bear the use made of them, let us endeavour to 
ascertain their proper application. This will be best 
done by examples. The plan of the convention de- 
clares, that the power of congress, or in other words, 
of the national legislature, shall extend to certain 
enumerated cases. This specification of particular 
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c\ddently excludes all pretension toageneitfl Iegisla«, 
live authority ; because an aflirmati ve grknt of special 
lowers would be absurd as well as useless^ if a gen- 
eral authority was intended. 

In like manner, the authority of the federal judi- 
oatures, is declared by the constitution to comprehend 
certain cases particularly specified. The expression 
of those cases, marks the precise limits beyond which 
thfe federal courts cannot extend their jurisdiction ; be- 
cause the objects of their cognizance being enumerate 
ed, the specification would be nugatory, if it did 
not exclude all ideas of more extensive authority. 

Xhese examples are sufiicient to elucidate the 
maxims which hare been mentioned, and to desig- 
nate the manner in which they should be used* 

From what has been said, it must appear unquei^ 
tioiiably true, that trial by jury is in no case obolish- 
ed by the proposed constitution; and it is equally 
true, that in those controveraies between individuals 
in which the great body of the people are likely to 
be interested, that institution will remain precisely 
in the situation in which it is placed by the state con- 
stitutions. The foundation of this assertion is, that 
the national judiciaiy will have no cognizance of 
them, and of course they will remain determinable 
as heretofore by the state courts only, and in the 
manner which the state constitutions and laws pre- 
scribe. All land causes, except where claims under 
the grants of different states come into question, and 
all other controversies between the citizens of the 
same state, unless where they depend upon positive 
violations of the articles of the union, by acts of the 
state legislatures, will belong exclusively to the 
jurisdiction of the state tribunals. Add to this, that 
admiralty causes, and almost all those which aie of 
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equity jurisdiction are determinable under our own 
government without tUe intervention of a jury, and 
the inference from die whole will be, that this insti- 
tution, as it exists with us at present, cannot 
possibly be affected, to any great extent, by the pro- 
posed alteration in our system of government. 

The friends and adversaries of the plan of the con- 
vention, if they agree in nothing else, concur at least 
in the value they set upon the trial by jury : Or if 
there is - any difference between them, it consists in 
this ; the .former regard it as a valuable safeguard to 
liberty, the latter represent it as the very palladium 
of free government. For my own part, the more 
the operation of the institution has fallen under my 
observation, tjie more reason I have discovered for 
holding it in high estimation ; and it would be alto- 
gether superfluous to examine to what extent it de* 
serves to be esteemed useful or essential in a repre- 
sentative republic, or how much more merit it may 
be entitled to, as a defence against the oppressions of 
an hereditary monarch, than as a barrier to the ty- 
ranny of popular magistrates in a popular govern- 
ment. Discussions of this kind would be more curi- 
ous than beneficial, as all are satisfied of the utility 
of the institution, and of its friendly aspect to li- 
berty. But I must acknowledge, that 1 cannot readi- 
ly discern the inseparable connexion between the 
existence of liberty, and the trial by jury in civil 
cases. Arbitrary impeachments, arbitrary methods 
of prosecuting pretended offences, arbitrary punish- 
ments upon arbitrary convictions, have ever appeared 
to me the great engines of judicial despotism ; and 
all these have relation to criminal proceedings. The 
trial by jury in criminal cases, aided by the habeas 
corpus act, seems therefore to be alone conerned iu 
2b2 
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the question. ' And both of these are provided for 
ia the most ample manner, in the plan of the con- 
vention. 

It has been observed, that trial by jury is a safe- 
guard against an oppressive exercise of the power of 
taxation. Thb observation deserves to be canvassed. 

It is' evident that it can have no influence upon 
the legislature, in regard to the amount of the taxes 
to be laid, to the objects upon which they are to be 
imposed, or to the rule by which they are to be ap- 
portioned. If it can have any influence, therefore, 
it must be upon the mode of collection, and the 
conduct of the officers intrusted with the execution 
of the revenue laws 

As to the mode of collection in this state, under 
our own constitution, the trial by jury is in most 
cases out of use. The .taxes arc usually levied by 
the more summaiy proceeding of distress and sale, as 
in cases of rent. And it is acknowledged on all hands 
that this is essential to the efficacy of the revenue 
laws. The dilatory course of a trial at law to reco- 
ver the taxes imposed on individuals, would neither 
suit the exigencies of the public, nor promote the 
convenience of the citizens. It would often occa- 
sion an accumulation of costs, more burthensome than 
the original sum of the tax to be levied. 

And as to the conduct of the officers of the reve- 
nue, the provision in favour of trial by jury in cri- 
minal cases, will afibrd the desired security. Wilfid 
abuses of a public authority, to the oppression of 
the subject, and every species of official extortion, 
lire ofl^ences against the government; for which 
the persons who commit them may be indicted and 
punished according to the circumstances of the case. 
The excellence of the trial by jury in civil cases, 
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appears to depend on circumstances foreigri to the 
preservation of liberty. The strongest argumait in 
its favour is, that it is a security against corruption. 
As there is always more time, and better opportunity 
to tamper with a standing body of magistrates, than 
urith a jury summoned for the occasion, there is room 
to suppose, that a coi^rupt influence would more ea-' 
sily find its way to the former, than to the latter. 
The force of this consideration is, however, dimi- 
nished by others. The sheriff, who is the summoner 
of ordinary juries, and the clerks of courts, who 
lave the nomination of special juries, are themselves 
standing officers, and acting individually, may be 
supposed more accessible to the touch of corruption 
than the judges, who are a collective body. It is 
not difficult to see, that it would be in the power of 
those officers to select jurors, who would serve the 
purpose of the party, as well as a corrupted bench. 
In the next place, it may fairly be suppoied, that 
there would be less difficulty in gaining some of the 
jurors promiscuously taken from the public mass, 
than in gaining men who had been chosen by the 
government for their probity and good character. 
But making every deduction for these considerations, 
the trial by jury must still be a valuable check upon 
corruption. It greatly multiplies the impediments 
to its success. As matters now stand, it would be ne- 
cessary to corrupt both court and jui-y ; for where 
the jury have gone evidently wrong, the court will 
generally grant a new trial, and it would be in most 
cases of little use to practise upon the jury, unk*ss 
the court could be likewise gained. Here then is 9 
double security; antl it will readily be perceived, 
that this complicated agency tends to preserve the 
purity oiE bot|i imtitutioas. By increasing the ob- 
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stacles to success, it discourages attempts to seduce 
the integrity of either. The temptations to pipsti- 
tutioDy which the judges might have to suruiouat, 
must certainly be much fewer, wlule the co-opera- 
tion of a jury is necessary, than they might be, if 
they had themselves the exclusive deteroEiination of 
' all causes. 

Notwithstanding, therefore, the doubts I have ex- 
pressed, as to the essentiality of trial by jury in civil 
suits to liberty, I admit that it is in most cases, un- 
der proper regulations, an excellent method of de- 
termining questions of property * and that on this 
account alone, it would be entitled to a constitution- 
al provision in its favour, if it were possible to fix 
with accuracy the limits within which it ought to be 
comprehended. This, however, is in its own nature 
an affair of much difficulty; and men not blinded 
by enthusiasm, must be sensible, that in a federal 
government, which is a composition of societies 
whose ideas and institutions in relation to the mat- 
ter materially vary from each other, the difficulty 
must be not a little augmented. For my own pat, 
at every new view I take of the subject, I become 
more convinced of the reality of the obstacles, 
which we are authoritatively informed, prevented 
the insertion of a provision on this head in the plan 
of the convention. 

The great difference between the limits of tte 
jury trial in different states, is not generally und^t* 
stood. And as it must have considerable influence 
on the sentence we ought to pass upon the omission 
complained of, in regard to this point, an explanation 
of it is necessary. In this state, our judicial estab- 
lishments resemble more nearly, than in any other, 
those of Great-Britain. We have courts of CQpufiQp 



THE PEDERALISr. 211 

law, eourts of probates, (analogous in c&tts^ matters 
to^ the spiritual courts in England,) a court of admi- 
ralty, and a court of chancery. In the courts of 
eonunon law only, the trial by jury prevails, and this 
with some exceptions. In all the others, a single 
judge presides, and proceeds in general either ac- 
cording to the course of the canon or civil law, with- 
out the aid of a jury=*. In New-Jersey there is a 
court of chancery which proceeds like ours, but nei- 
ther courts of admiralty, nor of probates, in the 
sense in which these last are established with us. 
In that state, the courts of common law have the 
cognizance of those causes, which with us are de- 
terminable in the courts of admiralty and of pro* 
bates, and of course the jury trial is more extensive 
in New-Jersey> than in New-York. In Pennsylva- 
nia, this is perhaps still more the case, for there is no 
court of chancery in that state, and its common law 
Goiurts have equity jurisdiction. It has a court of ad- 
miralty, but none of probates, at least on the plan of 
ours. Delaware has in these respects imitated Penn- 
sylvania. Maryland approaches more nearly to New- 
York, as does also Virginia, except that the latter 
has a plurality of chancellors. North-Carolina bears 
most affinity to Pennsylvania; South-Carolina to 
Virginia. I believe, however, that in some of those 
states which have distinct courts of admiralty, the 
causes depending in them ax^ triable by juries. In 
Georgia there are none but common law courts, and 
an appeal of course lies from the verdict of one jury 



* It has been erroneously insinuated, with regard to the eourt of 
chancery, that this couri^ generally tries disputed facts by a jury. The 
truth is, that references to a jury in that court rarely happen, and are 
in no ease neeessarj but irh«re the validity of a. deTisrof land comes 
iato questioB. 
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io anotkefft which is called a special juiy, and fos 
which a particalv mode of appoiBtmemt is marked 
oat. In Connecticut they have no distinct coiurts, 
•ither of chancery or of admicalty, and their coarta 
of probates fiave no jurisdiction of causes. Theii 
common law courts have admiralty, and, to a certaia 
extent, eqaity jurisdiction. In cases of importance^ 
their general assembly is the only court of chanceiy. 
In Connecticut, therefore, the trial by jury extends 
ill practice further than in any other state yet n»ii* 
tioued. Rhode-Island is, I believe, in this particular, 
pretty much in the situation of Connecticut. Maft' 
sachusetts and New-Hampshire, in regard to tha 
blending of law, equity, aiKl admitalty jurisdictions^ 
are in a similar predicament. In the four eastern 
itates, the trial by jury not only stands upon a broad* 
6r foundation than in the other states, but it is at* 
tended with a peculiarity unknown, in its full cs^ 
tent, to any of them. There is an appeal of coune 
ftom one jury to another, till there have been two 
rerdtcts ont of thr^ on one side. 

From this sketch it appears, that there is a mate- 
rial diversity as well in the modification as in the ex- 
lent of the institution of trial by jury in civil cases 
in the several states ; and from this fact, these ob- 
vious reflections flow. First, that no general rule 
could have been fixed upon by the convention, ^hich 
would have corresppnded with the circumstances of 
all the states ; and secondly, that more, or at least as 
much might have been hazarded, hy taking the sys- 
tem of any one state for a standard, as by omitting 
a provision altogether, and leaving the matter as has 
been done to legislative regulation. 

The propositions which have been made for sup- 
plying the omission, have rather served to illu^rttte, 
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than to obviate the -difficulty of the tHiaf . The 
nuaonty of P^lmsylvania have proposed this mode of 
expression for the purpose, " trial by jury shall be 
as heretofore ;'^ and (^ I maintain would be ii^ap- 
plicable and indeterminate. The United States, in 
their collective capacity, are the object to which all 
general provisions in the constitution xmtst be un- 
derstood to refer. Now it is evident, that though 
trial by jury, with various limitations, is known in 
each state individually, yot in the United States, as 
suchy it is, stiictly speaking, unknown ; because the 
present federal governmeat has no judiciary power 
whatever ; and consequently there is no antecedent 
establishment, to which the term heretofore could 
properly relate. It would therefore be destitute of 
precise meaning, and inoperative from its uncer- 
tainty. 

As on the one hand, the form of the provision 

would not fulfil the intent of its proposers ; so on 

the other, if I apprehend that intent rightly, it would 

be in itself inexpedient. I presume it to be, that 

causes in the federal courts should be tried by jury, 

if in the state where the courts sat, that mode of 

trial would obtain in a similar case in the state 

courts— that is to say, admimlty causes should be 

tried in Connecticut by a jury, in New-York without 

one. The capricious operation of so dissimilar a 

method of trial in the same cases, under the same 

government, is of itself sufficient to indispose every 

well regulated judgment towards it. Whether the 

cause should be tried with or without a jury, would 

depend, in a great number of cases, on the accidental 

situation of the court and parties. 

But this is not, in my estimation, the greatest ob- 
lectioQ. I feel a deep and d^Ubevate conviction^ 
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that th€tt are many cases in which the trial by jaiy 
is an ineligible one. I think it so particularly, ia 
suits which concern the public peace with foreign 
nations; that is in most casea where the question 
turns wholly on the laws of nations. Of this native, 
among others, are all prize causes. Juries cannot be 
supposed competent to investigations, that require a 
thorough knowledge of the laws and usages of na- 
tions ; and they will sometimes be under the influ- 
ence of impiessions which will not sufler them to 
pay sufficient regard to those considerations of pub- 
lic policy, which ought to guide their inquiries. 
There would of course be always danger, that the 
rights of other nations might be infringed by theii 
decisions, so as to afford occasions of reprisal and 
war. Though the true province of juries be to de- 
termine matters of fact, yet in most cases, legal con- 
sequences are complicated with fact in such a manner^ 
as to render a separation impracticable. 

It will add great weight to this remark, in rela- 
tion to prize causes, to mention, that the method of 
determining them has been thought worthy of parti- 
cular regulation in various treaties between different 
powers of Europe, and that, pursuant to such trea- 
ties, they are determinable in Great-Britain in the 
last resort before the king himself in his privy coun* 
cil, where the fact as well as the law, undergoes a 
re-examination. This alone demonstrates the impo« 
licy of inserting a fundamental provision in the con- 
stitution which would make the state systems a 
standard for the national government in the article 
under consideration, and the danger of incumbering 
the government with any constituticmal provisions, 
the propriety of which is not indisputable. 

My convictions are equally strong, that great ^d^ 
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'Vantages result from the separation of the equity 
from the law jurisdiction ; and that the causes which 
belong to the former, would be improperly commit- 
ted to juries. The great and primary use of a court 
of equity, is to give relief in extraordinary cases, 
which are exceptions^ to general rules. To unite 
the jurisdiction of such cas^, with the ordinary ju- 
risdiction, must have a tendency to unsettle the ge- 
neral rules, and to subject every case that arises to a 
special determination: while a separation between 
the jurisdictions has the contrary effect, of render- 
ing one a sentinel over the other, and of keeping 
each within the expedient limits. Besides this, the 
Qircumstances that constitute cases proper for courts 
of equity, are in many instances so nice and intri- 
cate, that they are incompatible with the genius of 
trials by jury. They require often such long and 
critical investigation, as would be impracticable to 
men called occasionally from their occupations, and 
obliged to decide before they were permitted to re- 
turn to them. The simplicity and expedition which 
form the distinguishing characters of this mode of 
trial require, that the matter to be decided should 
be reduced to some smgle and obvious point ; while 
the litigations usual in chancery, frequently compre- 
hend a long train of minute and independent par- 
ticulars. 

It is true, that the separation of the equity from 
the legal jurisdiction, is peculiar to the English sys- 
tem of jurisprudence ; the model which has been 
followed in several of the states. But it is equally 

• It is true, that the principles by which that relief is gOTemed» 
are now reduced to a regular system ; but it is not the less true, that 
they are in the main applicable to special eireumstanees^ which form 
ekoeptions to general rules. 

TED. — VOL. II. 2 C 
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trae, that the trial by jury has been unkDoirn in 
every instaoce in which they have been united. 
And the separation is essential to the preservation of 
that institution in its pristine purity. The nature of 
ik court of equity will readily permit the exteusioB 
of its jurisdiction to matters of law, but it is not a 
little to be suspected, that the attempt to extend the 
jurisdiction of the courts of law to matters of equi- 
ty, will not only be unproductive of the advantages 
which may be derived from courts of chancery, on 
the plan upon which they are established in this 
state, but will tend gradually to change the nature oi 
the courts of law, and to undermine the trial by 
jury, by introducing questions too complicated for a 
decision in that mode. 

These appear to be ccmclusive reasons against in- 
corporating the systems of all the states, in the f<w- 
mation of the national judiciary ; according to what 
may be ccmjectured to have been the intent of the 
Pennsylvania minority. Let us now eiamine how 
&r the proposition of Massachusetts is calculated to 
remedy the supposed defect. 

It is in this form : << In civil actions between ci- 
•* tizens of different states every issue of fact, arw- 
«* ing in actions at common law^ may be tried by a 
" jtwy> if the parties, or either erf them, request it." 

This, at best, Ls a proposition confined to one de- 
scription of causes ; and the inference is fair either 
that the Massachusetts convention considered that as 
the only class of federal causes, in which the trial 
by jury would be proper ; or that, if desirous of a 
more extensive provision, they found it impractica- 
ble to devise one which would properly answer the 
end. If the first, the omissicm of a regulation res- 
pecting so partial an object, can never be ccmsidered 
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as a mateiial imperfection in the system. If the 
last, it affords a strong corroboration of the extreme 
difficulty of the thing. 

But this is not all : if we advert to the observa- 
tions already made respecting the courts that subsist 
in the several states of the union, and the different 
powers exercised by them, it will appear, that there 
are no expressions more vague and indeterminate 
than those which liave- been employed to character- 
ize that species of causes which it is intended shall 
be eaititled to a trial by jury. In this state, the 
boundaries between actions at oommon law, and ac'* 
tions of equitable jurisdiction, are ascertained iti 
conformity to tlie rules which prevail in England 
upon that subject. In many of the other states, the 
boundaries are less precise. In some of them, every 
cause is to be tried in a eourt of common law, and 
upon that foundation every action may be consider- 
ed as an action at common law, to be determined 
by a jury, if the parties, or either of them, choose 
it. Hence the same irregularity and confusion 
would be introduced by a compliance with this 
proposition, that I have already noticed . as re- 
sulting from the regulation proposed by the Penn- 
trylvania minority. In one state a cause would re- 
ceive its determination from a jury, if the parties^ 
or either of tl^m requested it; but in another state, 
a cause exactly similar to the other, must be decided 
without the intervention of a jury, because the state 
tribunals v^ied as to common law jurisdiction. 

It is obvious, therefore, that the Massachusetts 
proposition cannot operate as a general regulation, 
until some uniform plan, with respect to the limits of 
common law and equitable jurisdictions, shall be 
adopted by the diflerent states. To devise a plan of 
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that kindi is a task arduous in itself, and which It 
would require much time and reflection to mature. 
It would be extremely difficult, if not impossible, to 
suggest any general regulation that would be ac- 
ceptable to all the states in the union, or that 
would perfectly quadrate with the several state 
institutions. 

It may be asked, why could not a reference have 
been made to the constitution of this state, taking 
that, which is allowed by me to be a good one, as a 
standard for the United States? I answer, that it is 
not very probable the other states should entertain 
the same opinion of our institutions which we do 
ourselves. It is natural to suppose that they are 
more attached to their own, and that each would 
struggle for the preference. If the plan of taking 
one state as a model for the whole had been thought 
of in the convention, it is to be pxesumed that the 
adoption of it in that body, would have been ren^ 
dered difficult by the predilection of each represen- 
tation in favour of its own government ; and it must 
be uncertain which of the states would have been tak- 
en as the model. It has been s3iown, tliat many of 
them would be improper ones. And I leave it to 
conjecture whether, imder all circumstances, it is 
most likely that New- York, or some other state, 
would ha\^e been preferred. But admit that a judi- 
cious selection could have been elTected in the coi>- 
vention, still there would have been great danger of 
jealousy and disgust in the other states, at the par- 
tiality which had been shown to the institutions of 
one. The enemies of the plan would have been 
furnished with a fine pretext, for raising a host of 
local prejudices against it, which perhaps might 
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have hazawled, in no iucoiisiderable degree, its final 
establishmeiit. 

To avoid the embarrassments of a definition of the 
cases which the trial by jury ought to embrace, it i^ 
sometimes suggested bymeii of enthusiastic tempers, 
that a provision might have been inserted for estab- 
lishing it in all cases whatsoever. For this, I be- 
lieve no precedents to be found in any member 
of the union ; and the considerations which have 
been stated in discussing the proposition of the mi- 
nority of Pennsylvania, must satisfy eveiy sober 
mind, that the establishment of the trial by jury in 
all cases, would have been an unpardonable error in 
tlie plan. 

In short, the more it is considered, the more aiv 
duous will appear the task of fashioning a provision 
in such a form, as not to express too little to answer 
the purpose, or too much to be adviseable ; or which 
might not have opened other sources of opposition 
to the great and essential object, of introducing a 
firm national government. 

I cannot but persuade myself on the other hand, 
that the different lights in which the subject has 
been placed in the course of these observations, will 
go far towards removing, in candid minds, the appre- 
hensions they may have entertained on the point. 
They have tended to show, that the security of lir 
berty is materially concerned only in the trial by 
jmy in criminal cases, which is provided for in the 
most ample manner in the plan of the convention ; 
that even in far the greatest proportion of civil 
cases, those in which the great body of the commu- 
nity is interested, that mode of trial will remain in 
full force, as established in the state constitutions, 
imtouched and unaffected by the plan ol the con- 
Sc 3 
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vention: that it is in no case abolished"^ hf thati 
plan ; and that there are great, if not insurmomita* 
ble difficulties in the way of making any precise and 
proper provision for it, in a constitution for the Unit* 
ed States. 

The best judges of the matter will be the least 
anxious for a constitutional establishment of the 
trial by jury in civil cases, and will be the most i^a- 
dy to admit, that the changes which are continually 
happening in the afiairs of society, may render a 
different mode of determining questions of property, 
preferable in many cases, in which that mode of 
trial now prevails. For my own part, I acknowledge 
myself to be convinced that, even in this state, it 
might be advantageously extended to some cases to 
which it does not at present apply, and might as ad- 
vantageously be abridged in others. It is conceded 
by all reasonable men, that it ought not to obtain in 
all cases. The examples of innovations which con- 
tract its ancient limits, as well in these states as in 
Great-Britain, afford a strong presumption that its 
former extent has been found inconvenient j and 
jgive room to suppose, that future experience may 
discover the propriety and utility of other excep- 
tions. I suspect it to be impossible in the nature oi 
the thing, to fix the salutaiy point at which the 
operation of the institution ought to stop; and this 
is with me a strong argument for leavii^ the matr 
ter to the discretion of the legislature. 

This is now clearly understood to be the case in 
Great-Britain^ and it is equally so in the state of 



* Vide Ko. LXXXl. in -whath the st^positioii of its being dxilisbed 
Vy the appellate jurisdiction in matters of fact, being vested in tlie 80* 
firelae eourt, is cxamiAfd <ttd related. 
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Ck>miecticut ; and yet it may be safely affirmed, that 
more numerous encroachments have been made upon 
the trial by jury In this state since the revolution, 
though provided for by a positive article of oiur con- 
stitution, than has happened in the same time either 
in Connecticut or Great-Britain. It may be added^ 
that these encroachments have generally originated 
with the men who endeavour to persuade the people 
they are the warmest defenders of popular liberty, 
but who have rarely suffered constitutional obstacles 
to arrest them in a favourite career. The truth is, 
that the general genius of a government is all that 
can be substantially relied upon for permanent ef- 
fects. Particular provisions, though not altogether 
useless, have far less virtue and efficacy than are com- 
monly ascribed to them : and the want of them will 
never be with men of sound discernment, a decisive 
objection to any plan which exhibits the leading 
characters of a good government. 

It certainly sounds not a little harsh and extraordi- 
nary to affirm, that there is no security for liberty in 
a constitution which expressly establishes the trial 
by jury in crimiual cases, because it does not do it 
in civil also; while it is a notorious fact that Con- 
necticut, which has been always regarded as the most 
popular state in the union, can boast of no constiu- 
tional provision for either. 

PUBLIUS. 
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NUMBER LXXXIT. 
ar ME* HAMiLfau. 

Coacerning seTeral Mi8eellaaeou& Ol^tionf. 

IN the course of the foregoing review of the con- 
stitution, I have endeavoured to answer most of the 
objections which have appeared against it. There 
remain, however, a few which either did not fall na- 
turally under any particular head, or were forgotten 
in their proper places. These shall now we discuss- 
ed : but as the subject has been drawn into great 
length, I shall so far consult brevity, as to comprise 
all my observations on these miscellaneous points 
in a single paper. 

The most considerable of the remaining objecticms 
is, that the plan of the convention contains no bill of 
rights. Among other answers given to this, it has 
been upon different occasions remarked, that the 
constitutions of several of the states are in a similar 
predicament. I add, that New-York is of the num- 
ber. And yet the persons who in this state oppose 
the new system, while they profess an unlimited ad- 
miration for our particular constitution, are among 
the most intemperate partizans of a bill of rights. 
To justify their zeal in this matter, they all^e two 
things : one is, that though the constitution of New- 
York has no bill of rights prefixed to it, yet it cofr 
tains, in the body of it, various provisions in favour 
of particular privileges and rights, which; in sub- 
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istanee, amount to the same thing ; the other is, thaft 
the constitution adopts, in their full extent, the 
common and statute law of Great-Britain, by which 
many other rights, not expressed, are equally se» 
cured. 

To the first I answer, that the constitution offered 
by the convention contains, as well as the constitu- 
tion of this state, a number of such provisions. 

Independent of those which relate to the structure 
of the government, we find the following : Article I. 
section 3. clause 7. " Judgment in cases of impeach- 
** ment shall not extend further than to removal 
** from ofiice, and disqualification to hold and enjoy 
«< any office of honour, trust, or profit under the 
** United States ; but the party convicted shall, ne» 
^* vertheless^ be liable and subject to indictment, 
^' trial, jiidgmtot, and punishment, according to 
" law;" Section 9. of the sam^ article, clause 2. 
** The privilege of the writ of harbeas corpus shall 
** not be suspended, utiless when in cases of rebellion 
" or invasion the public safety may require it." 
Clause 3. " No bill of attainder or ecc post facto law 
" shall be passed." Clause 7. « No title of nobility 
<« shall be granted by th6 United States ; and no per- 
" son holding any office of profit or trust under them» 
^* shall, without the consent of the congress, ao- 
" cept of any present, emolument, office, or title, of 
« any kind wliatever, from any king, prince, or 
<« foreign'state.'* Article III. section 3. clause 3. 
" The trial of all crimes, except in cases of impeach- 
« ment, /shall be by jury ; and such trial shall be 
** held in the state where the said crimes shall have 
" been committed ; but when not committed within 
" any state, the trial shall be at such place or places 
" as the congress may by law have directed," Sec- 
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lion 3. of the same article, << Treason against the 
" United States shall consist only in levying' war 
<^ against them, or in adhering to their enemies, gii<- 
<< log them aid and comfort. No person shall be 
" convicted of treason, unless on the testimony of 
*< two witnesses to the same overt act, or on confession 
" in open court." And clause 3. ot the same section, 
** The congress shall have power to declare the 
** punishment of treason ; but no attainder of treason 
^ shall work corruption of blood, or forfeiture, ex- 
" cept during the life of the peron attainted." 

It may well be a question, whether these are not, 
upon the whole^ of equal importance with any whidk 
are to be found in the constitution of this state^ The 
establishment of the writ of habeas corpuSf the pro> 
hibition of exposi facto laws, and of titjces e9 ho* 
Bii;(TT, to which ive have no corresponding protfiu&us in 
ottr constitution^ are perhaps greater securities to libe»> 
ty than any it contains. The creation cf crimes aftec 
the commission of the fact, or, in other words, the 
subjecting of men to punishment lor things which, 
when they were done, were breaches of no law ; and 
the practice of arbitrary imprisonments, have been, in 
all ages, the favourite and most f<M:midabIe instrut 
ments of tyranny. The observations o( the judicious 
Blackstone,"^ in reference to the latter, are wdl woiv 
thy of recital : " To bereave a man of life, {says Iie,)or 
" by violence to confiscate his estate, without accusar 
** tion or trial, would he so gross and notorious an 
<< act of despotism, as must at once coi^ey the alarm 
" of tyranny throughout the whole nation; but con* 
" finement of the person, by secretly hurrying him 
" to jail, where his SfUflTerings are unknown ox for- 

* Vi^e Blaekstone's GommeBtarieS) vd. 1, page 136. 
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<• gotten^ is a less public, a less striking, and there- 
" fore a more dangerous engine of arbitrary govern- 
m0;it." Ami as a remedy for this fatal evil, he is eve- 
ry where peculiary emphatical in his encomiums on 
tlie habeas corpus act, which in one place he calls 
^* the Biri:.WABK of the British constitution^**'.*' 

Nothing need be said to illustrate the importance 
of the prohibition of titles of nobility. This may tru- 
ly be denominated the comer stone of republican 
government ; for so long as they are excluded, there 
can sever be serious danger that the government 
urill be any other than that of the people. 

To the second, that is, to the pretended establish- 
ment of the common and statute law by the constitu- 
tion, 1 answer, that they are expressly made subject 
<< to such alterations and provisions as the legislature 
** shall from time to time make concerning the same.'* 
They are therefore at any moment liable to repeal by 
die cmiinary legislative power, and of course have no 
constitutional sanction. The only use of the declara- 
tion was to recognize the ancient law, and to remove 
doubts which might liave been occasioned by the 
revolution. Thb consequently can be considered as 
no part of a declaration of rights ; which under our 
constitutions must be intended to limit the power of 
the government itself. 

It has been several times tnily remarked, that bills 
of rights are, in their origin, stipulations between 
kings and their subjects, abridgments of preroga- 
tive in favi>ur of privilege, reservations of rights not 
surrendered to the prince. Such was magna chabta» 
obtained by the Barons, sword in band, from king 
John* Such were the subsequent confirmations of 

• Black. Com. y61. 4, page 4S8. 
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that cliarter by succeeding princes. Such was the 
petition of right assailed to by Charles the First, ia 
the beginning of his reign. Such also, was the de- 
claration of liglits presented by the lords and com- 
mons to the prince of Orange in 1688, and afterwards 
thrown into the form of an act of parliament, called the 
bill of rights. It is evident, therefore, that accord' 
ing to their primitive signification, they have no 
application to constitutions professedly founded 
upon the power of the people, and executed by their 
immediate representatives and servants. Here, in 
strictness, the people surrender nothing ; and as they 
retain every thing, they have no need of particular 
reservations. ** We the people of the United States, 
** to secure the blessings of liberty to ourselves and 
" our posterity, do ordain and establish thi3 constitu- 
" tion for the United States of America :** This is a 
hetter recognition of popular rights, than volumes 
of those aphorisms, which make the principal figure 
in: several of our state bills of rights, and which 
would sotmd much better in a treatise of ethici^ 
than in a constitution of government. 

But a minute detail of particular rights, is certain- 
ly far less applicable to a constitution like that 
under consideration, which is merely intended to re- 
gulate the general political interests of the nation, 
tlian to one which has the regulation of every spe- 
cies of personal and private concerns. If therefore 
the loud clamours against the plan of the conven- 
tion, on this score, are well-founded, no epithets of 
reprobation will be too strong for tJie constitution 
of this state. But the truth is, that both of them 
contain all which, in relation to their ob|eets> is rea- 
sonably to be desired. 

I go further, and aflurm, that bUlsof rights, in the 
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setise and to the extent they are contended for, are 
not only unnecessary, in the proposed cpnstitutioi\, 
but would even be dangerous. They would contain 
various exceptions to powers not granted ; and on 
this very account, would afford a colourable pretext 
to claim more than were granted. For why declare 
that things shall not be done, which there is no 
power to do ? Why, for instance, should it be said, 
that the liberty of the press shall not be restrain- 
ed, when no power is given by which restrictions 
ittay be imposed? I will not contend that such a 
provision would confer a regulating power ; but it is 
evident that it would furnish, to men dispc^ed to 
usurp, a plausible pretence for claiming that power.^ 
They might urge with a semblance of reason, that 
the constitution ought not to be charged with the 
absurdity of providing against the abase of an au- 
thority which was not given,* and that the provi- 
sion against restraining the liberty of the press, af- 
forded a clear implication, that a n^ht to prescribe . 
proper regulations concerning it, was intended to be 
vested in the national government. This may serve 
as a specimen of the numerous handles which would 
be given to the doctrine of constructive powers, by 
the indulgence of an injudicious zeal for bills of 
rights. 

On the subject of the liberty of the press, as much 
has been said, I cannot forbear adding a remark or 
two : In the first place, I observe that there is not a 
syllable concerning it in the constitution of this state ; 
in the next, I contend that whatever has been said 
jdx)ut it in that of any other state, amounts to no- 
thing. What siirnifies a declaration, that " the li- 
«* beity of the press shall be inviolably preserved?" 

J-JSD,— VOL. II* 2 J> 
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What is the liberty of the jffess? Who can give it 
any definitioii which would uot leave the utmost la* 
titude iot evasion? I hold it to be impfacticable; 
and fiom this I iii£er» that its security, whatevet 
fine declarations may be inserted in any constitation 
respecting it, must^ altogether depend on public 
opinion, and on the general spirit of the people aad 
of the government^. And here, after all, as inti- 
mated upon another occasion, must we seek for the 
only solid basis of all our rights. 

There remains but one other view of this matter 
to conclude the point. The truth is, after all the de- 
clamation we have heard, that the constitution is itself, 
in every rational sense, and to every useful purpose, 
A BILL OF BIGHTS. Tlie sex'cral bills of lights, in Great- 
Britain, form its constitution, and conversely the con- 
stitution of each state is its bill of rights. In likeman^ 



*. To «hov that there is a power in the constitutioii, by which th€ 
liberty of the press may be afTected, recourse has been had to the 
power of taxation. It is said^ that duties may be laid «pon pubii- 
cationi so high as to amount to- a prohibitiQn. I know not hy whai 
logic it could be maintained, that the declarations in the state consti- 
tutions, in favour of the freedom of the press, would be a constitution- 
al impediment to the imposition of duties upon publications by the 
State lejpslature^ It cannot certainly be pretended, that any degree 
of duties, however low, would be an abridgment of the liberty of the 
j^ress. We know that newspapers are taxed in Great-Britain, and 
yet it is notorious, that the press no wh^ enjoya greater liberty than 
in that country. And if duties of any kind may be laid without a 
iriolation of that liberty, #t is evident that the extent must depend on 
J[egi9lative discretion, regukted by public opinion; so that after all, 
general declarations respecting the liberty of the press, will give it no 
greater security than it will have without them. The same invasions 
of it may be effected under the state constitutions which contain those 
declarations, through the means of taxation, as nnder the proposed 
constitution, which has nothing of the kind. It would be quite as sig^ 
nificant to declare, that government ought to be free, that taxes ought 
not to be excessive^ Sc^. »s that the liberty of the press ou^ht not tQ bo 
fjcgtrwuca* 
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iaier the ptoposed constitution, i£ adopted, T^Ube the 
bill of rights of the union. Is it one object of a bill of 
rights to declare and specify the political privileges 
of the citizens in the structure and administration 
of the govemmait? This is done in the moat ample 
and precise manner in the plan of the convention ; 
comprehending various precautions for the public se- 
curity, which are not to be found in any of the 
state constitutions. Is another object of a bill of 
rights to define certain immunities and modes of 
proceeding, which dre relative to personal and pri- 
Tate concerns? This we have seen has also been at- 
tended to, in a variety' of cases, in the same plan. 
Adverting therefore to the substantial meaning of a 
bill of rights, it is absurd to allege that it is not to 
be found in the work of the convention. It may be 
said tl^at it does not go far enough^ though it will 
not be easy to make this appe^; but it can with no 
propriety^ be contended that there is no such 
thing. It certainly must be immaterial what mode 
is olMierved as to the order of declaring the rights of 
the citizens, if they are provided for in any part 
of the instrument which establishes the government. 
Whence it must be apparent that much of what 
has been said on this subject rests merely on verbal 
.and nominal distinctions, entirely foreign to the sulh 
stance of the thing. ^ 

Another objection, which, from the frequency of 
its repetition, may be presumed to be relied on, 
\s of this nature: It is improper, (say the object- 
ors,) to confer such large powers, as are proposed, 
upon the national government^ because the seat' 
of that government must of necessity be too re- 
mote from ndany of the states to • admit of a pro- 
^r knowledge on the part of the constituent, ol 
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the conduct of the representative body. This SLTgiH 
ment, if it proves any thing, proves that there ought 
to be no general government whatever. For the 
powers which it seems to be agreed on all hands 
ought to be vested in the union, cannot be safely in- 
trusted to a body which is not under every requisite 
oontroL But there are satisfactory reasons to show, 
that the objection is, in reality, not well founded. 
There is, in most of the arguments which relate to 
distance, a palpable illusion of the imagination. 
What are the sources of information by which the 
people in any distant country must regulate their 
judgment of the conduct of their representatives ia 
the state legislature? Of personal ol^servation they 
can have no benefit. This is confined to the citizens 
on the spot. They must therefore depend on the 
information of jnt^^Uigent men, in whom they con- 
fide ; and how must these men obtain their informa- 
tion? Evidently from the complexion of public mea^ 
siires, from the public prints, from the corresponden- 
ces with their representatives, and with other persons 
wlio reside at the place of their deliberations. 

It is equally evident that the like sources of iih 
formation would be open to the people, in relation 
to the conduct of their representatives in the gerwral 
government; and the impediments to a prompt com- 
miniioation which distance ^ay be supposed to 
create, will be overbalanced by the effects ot the vi- 
rgilance of the state governments. The executive 
and legislative bodies of each state Tiill be so many 
sentinels over the persons employed in every depart- 
ment of the national administration ; and as it will 
be in their power "to adopt and pursue a regular and 
effectual system of intelligence, they can never be at 
a loss to know the behaviour of those who represent 
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tlieir constituents in the national councils, and can 
readily communicate the same knowledge to the peo- 
ple. Their, disposition to aiq^rize the community of 
iirhatever may prejudice its interests from another 
quarter may be relied upon, if it were only from the 
Tivalsh^> of power. And we may conclude with the 
fullest a8(surancei that the people, through that chan-* 
nel, will be better informed of the conduct of their 
national representatives, than they can be by any 
means they now possess, of that of their state repre- 
sentatives. 

It ought also to be remembered, that the citizens 
who inhabit the countiy at and near the seat of go- 
vernment, will, in all questions that affect the gene- 
ral liberty and prosperity, have the same interest with 
those who are at a distance; and that they will 
stand ready to sound the alarm when necessary, and 
to point out the actors in any pernicious project* 
The public papers will be expeditious messengers of 
intelligence to the most remote inhabitants of the 
union. 

Among the many curious objections which have 
appeajred against the proposed constitution, the 
most extraordinary and the least colourable, is de- 
rived from tlie want of some provision respecting 
the debts due to the United iStates. This has been 
represented as a tacit iilinquishment of those debts, 
and as a wicked contrivance to screen public de£iau^ 
ters. The newspapers have teemed with the most 
inflammatory railings on this head ; yet there is no-, 
thing clearer than that the suggestion is entirely 
void of foundation, the offspring of extreme igno- 
rance or extreme dishonesty. In addition to the re- 
marks I have made upon the subject in another place, 
I shall only observe, that as it is a plain dictate of 
2d3 
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common sense, so it is also an established doctrine of 
political Ia^?^, that " States neither lose any of their 
•* rightSy Ivor are £scharged from any of their odliga^ 
<* tzo7iSy by a chatige in the form of their cix^il govern- 
«* went*:* 

The last objection of' any consequ^ice, at present 
recollected, turns upon the article- of expense. If it 
were even true, that the adoption of the proposed 
government would occasion a considerable increase 
of expense, it would be an objection that ought to 
have no weight against the plan. The great bulk of 
the citizenii of America, are \^ith reason convinced 
that union is the basis of their political happiness* 
Men of sense of all parties now, with few excep- 
tions, agree that it cannot be pK;served under the 
present system, nor without radical alterations ; that 
new and extensive powers ought to be granted to the 
national head,and th^t these require a different organ- 
ization of the federal government ; a single body be- 
ing an unsafe depository of such ample authorities. In 
conceding all this, the question of expense is given 
up ; for it is impossible, with any degree of safety, to 
;narrow the foundation upon which the system is to 
stand. The two branches of the legislature are, in 
Ih^ first instance, to consist of only sixty-five per- 
sons; the same ntunber of which congress, under 
the existing confederation, ml^ be composed. It is 
true, that this number is intended to be increased ; 
but this is to keep pace with the progress of the po- 
pulation and resources of the country. It is evi- 
dent, that a less number would, even in the first in- 
stance, have been unsafe; and that a continuance of 
the present number would, in a more advanced stage 

• Vide RuUierford's Institutes, ytA. 2. book 11. chap. x. seet toy, an^ 
ST.— Vide also Orotiit/^ Iniok 11. ehap. is. sect. viit. and ix. 
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of population, be a yety inadequate representation 
of the people. 

Whence is the dreaded augmentation of expense 
to spring ? One spurce indicated, is the multiplica- 
tion of offices under the new government. Lotus 
examine this a little. - 

It is evident that the principal departments of the 
administration under the present government, are 
tlie same which will be required under the new. 
There are now a secretary at war, a secretary for 
foreign affairs, a secretary for domestic affairs, a board 
of treasury consisting of three persons, a treasurer, 
assistants, clerks, &c. These offices are indispensa- 
ble under any system, and will suffice under the 
new, as well as the old. As to ambassadors, an^ 
other ministers and agents in foreign countries, the 
proposed constitution can make no other difference,, 
than to render their characters, where they reside, 
more respectable, and their services more usefuL 
As to persons to be employed in the collection of 
the revenues, it is unquestionably true, that these 
will form a very considerable addition to the num- 
ber of federal officers ; but it will not follow, that 
this will occasion an increase of public expense. It 
will be in most cases nothing more than an ex- 
change of state for national officers. In the collec- 
tion of all duties, tik instance, the persons employ- 
ed will be wholly of the latter description. The 
states individually, will stand in no need of any 
for this puipose. What difference can it make in 
point of expense, to pay officers of the customs ap- 
pointed by the state, or by the United States ? 

Where then are we to seek for those additional arti- 
cles of expense, which are to swell the account to 
the enormous size that has been represented ? The 
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chief item which occurs to me, respects the support 
of the judges of the United States. I do not add 
the president, because there is now a president of 
congress, whose expenses may not be far, if any 
thiog> short of those which will be incurred on ac- 
count of the president of the Unit^ States. The 
support of the judges will clearly be an extra ex- 
pense, but to what extent will depend on the par- 
ticular plan which may be adopted in regard to this 
matter. But upon no reasonable plan can it amount 
to a sum which will be an object of material conse- 
quence. 

Let us now see what there is to counterbalance 
any extra expense that may attend the establishment 
of the proposed government. The first thing whicli 
presents itself is, that a great part of the business 
that now keeps congress sitting through the year, 
will be transacted by the president. Even the ma- 
nagement of foreign negociations will naturally de- 
volve upon him, according to general principles con- 
certed with the senate, and subject to their final 
concurrence. Hence it is evident, that a portion of 
the year will suffice for the session of both the se- 
nate and the house of representatives : we may sup- 
pose about a fourth for the latter, and a third, or per- 
iiaps half, for the former. The extra business of 
treaties and appointments may ^ive this extra occu- 
pation to the senate. From this circumstance we 
may infer, that until the house of representatives 
shall be increased greatly beyond its present niimr 
ber, there will be a considerable saving of expense 
from the diflerence between the constant session of 
the present, and the temporary session of the future 
congress. 

But there is another circumstance, of great, im* 
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portance in the view of economy. The business of 
the United States haS hitherto occupied the state le- 
gislatures, as well as congress. The latter has made 
requisitions which the former have had to provide 
for. It has thence happened, that the sessions of 
the state legislatures have been protracted greatly 
beyond what was necessary for the execution of the 
mere local business. More than half their time has 
been frequently employed in matters which related 
to the United States. Now the members who com- 
pose the legislatures of the several states amoimt to 
two thousand and upwards; which number has 
hitherto performed what, under the new system, will 
be done in the firat instance by sixty-five persons, 
and probably at no future period by above a fourth 
or a jGfth of that number. The congress under the 
proposed government will do all the business of the 
United States themselves^ without the intervention 
of the state legislatures, who thenceforth will have 
.only to attend to the affairs of their particular states* 
and will not have to sit in any proportion as long as 
they have heretofore done^ This difference, in the 
time of the sessions of the state legislatures, will be 
clear gain, and will alone form an article of saving, 
which may be regarded as an equivalent for any ad- 
ditional objects of expense that may be occasioned 
by the adopti(m of the new system. 

The result from these observations is, that the 
sources of additional expense from the establish- 
ment of the proposed constitution, are much fewer 
than may have been imbued ; that they are coun- 
terbalanced by considerable objects of saving; and 
that, while it is questionable on which side the scale 
will' preponderate^ it is certain that a government 
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less expensive would be incompeteat to tbe parposw 
of Uie union. 

PUBUUS. 



NUMBER LXXXT. 

BT MR. ffJMILrotr. 



CONCLUSION. 

According to the formal dlvidcm of tlie dubjedt 
of these papers, announced in my first niyaiber, theie 
would appear still to remain for discissioii two 
points— ^ the anali^ of the proposed govenmeai 
^ to ytnur own state oonstitnticMi,'* and ^ the addi- 
ct tional security which its addpti<^ will aftl:»d ID 
<< republican government, to liberty, and to pr^ 
** jjerty." But these heads have been so fuUjr anfr 
dpatedy and so completely exhausted in the progreii 
tA the work, that it would now scarcely be possibte 
to do any thing more than repeat, in a itoie dilated 
form, what has been already said ; which the ad- 
vanced stage of the question, and the time already 
spent upbn it, conspire to forbid. 

It is remarkable, that the resemblance <^ the plan 
of the convention to the act which organizes the 
government of this state, holds, not less with regatd 
to many of the supposed defects, than to the red 
^cetiences oi the former. Amcmg the pretended 
defects, are the re-eligibility of the executive; the 
want of a council ; the omission of a formal bill d 
rights ; the omission of a provision respecting the li- 
berty of the press : these, and several others, whi^h 
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Jiftvebeen noted in tlie course of our inquiries, are as 
much chargeable on the existing constitution of this 
state, as on the one proposed for the Union : and a 
man must have slender pretensions to consistency, 
>vhocan rail at the latter for imperfections which 
Jie finds no difficidty in excusing in the former. 
-^JNor indeed can there be a better 'proof of the 
insincerity and afibctation of some of the zealous 
adversaries of the plan of the convention, who pro- 
fess to be devoted admirers of the government of 
thfe state, than the fury with which they have at- 
tacked that plan, for matters in regard to which our 
own constitution is equally, or perhaps more vulne- 
rable. 

Tho additional securities to republican goverw- 
ment, to liberty, and to property, to be derived from 
the adoption of the plan, consist chiefly in the re^ 
straints wliich the preservation of the union will 
impose upon local factions and insurrections, and 
upon the ambition of powerful individuals in single- 
states, who might acquire credit and influence 
enough, from leaders and favourites, to become the 
despots of the people ; in the diminution of the op- 
portunities to foreign intrigue, which the dissolution 
of the confederacy would invite and facilitate ; in 
the prevention of extensive military establishments, 
which could not fail to ^row out of wars between 
the states in a disunited situation ; in the express 
guarantee of a republican form of government to 
each ; in the absolute and universal exclusion of 
titles of nobility ; and in the precautions against 
the repetition of those practices on the part of the 
irfate governments, which have undermined the 
foundations of property and credit ; have planted 
miitual distrust in the brents of aU classes of citi* 
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sens ; and have occasioned an almost univeisal ptos^ 
tratiou of morals. 

Thus have I» fellow-citizeDS) executed die task I 
had assigned to myself ;, with what success your con« 
duct must determine. I trust, at least, you will ad« 
mit, that I have not failed in the assurance I gave 
you respecting the spirit with which ray endeaToms 
«hould be conducted. I have addressed myself pure- 
ly to your judgments, and have studiously avoided 
those asperities which are too apt to disgrace political 
disputants of all parties, and which have been not a 
little provoked by the language and conduct of the 
opponents of the constitution. The charge of a con- 
spiracy against the liberties of the people, which has 
been indiscriminately brought against the advocates 
of the plan, has something in it too wanton and too 
malignant not to excite the indignation of every man 
who feels in his own bosom a refutation of the ca- 
lumny. The perpetual changes which have- been 
rung upon the wealthy, the well-born, and the great, 
are such as to inspire the disgust of all sensible men. 
And the unwarrantable concealments and misrepre- 
sentaticMUs, which have been in various ways practis- 
ed to keep the truth from the public eye, are of a 
nature to demand the reprobation of all honest men. 
It is possible that these circumstances may have oc- 
casionally betrayed me into intemperances of expres- 
sion which I did not intend : It is certain that I have 
frequently felt a struggle between sensibility and nwv 
deration ; and if the former has in some instances pre* 
vailed, it must be my excuse, that it has been neither 
often nor much. 

Let us now pause, and ask ourselves whether, in 
the course of these papers, the proposed constitution 
has not been satisfactorily vindicated from the aspe^ 
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sions thrown upon it ; and whether it has not been 
shown to be worthy of the public approbation^ and 
necessary to the public safety and prosperity. Evei-Jr 
TO^n is bound to answer these questions to himself, 
according to the best of Jhis conscience and under- 
standing, and to act agreeably to the genuine and so- 
ber dictates of his judgment. This is a duty from 
which nothiug can give him a dispensation. It is 
one that he is called upon, nay, constrained by all 
the obligations that form th^ bauds of society, to dis- 
charge sincerely and honestly. No partial m^olive, 
no particular interest^ no pride of opinion, no tempo- 
rary passion or prejudice, will justify to himself, to 
his country, to his posterity, an improper election of 
the part he is to act. Let him beware of an obstinate 
^"adherence to party : Let him reflect, that the object 
upon which he is to decide is not a particular interest 
of the community, but ^he very existence of the {na- 
tion : And let him remember, that a, majority of 
America has already given its sanction to the^plan 
which he is to approve or reject. f 

I shall not dissemble, . that I feel an entire confi- 
dence in the arguments which recommend the pro- 
posed system to your adoption ; and 'that I am una- 
ble to discern any real force in those by which it has 
been assailed. I am persuaded, that it is the best 
which our political situation, habits, and opinions 
will admit, and superior to any the revolution has 
produced. 

Concessions on the jmrt of the friends of the plan, 
that it ha" not a claim to absolute perftn^tion, have 
afforded matter of. no small triumph_to its enemiesi 
Why, say they, should we adopt an imperfect 
thing? Why not amend it, and make it perfect be- 
fore it is irrevocably established ? This may be plausi- 
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ble, but it is plausible only. In the first place I te- 
marky that the extent of these concessions Las been 
greatly exaggerated. They have been stated as 
amounting to an admission, that the plan is radically 
defective; and that without material alterations, 
the rights and the interests of the community can- 
not be safely confided to it. Tiiis, as far as I have 
understood the meaning of those who make the con- 
cessions, is an entire perversion of their sense. No 
advocate of the measure can be found, who will not 
declare as his sentiment, that the system, though it 
may not be perfect in every part, is, upon the whole, 
a good one ; is the best that the present views and 
oircumstances of the ^ountry will permit; and is 
such an one as promises every ^rpecres of security 
wliich a reasonable people can desire. 

I anwser in the next plac^,^ tbat I should esteem it 
the extreme of imprudence to prolong the precarious 
state of our national affairs, and to expose the union 
to the jeopardy of successive experiments, in the 
chimerical pursuit of a perfect plan. I never expect 
to see a perfect work f rom^ iiliperfect man. The re- 
suit of the deliberations qF all collective bodies, must 
necessarily be a compound ^' wMl of the errors and 
prejudices, as of the *gdod sense and wisdom of the 
individuals of whom thieyare cm^^sed.. The com- 
pacts which are to embrace thifteefi: disiltict states 
in a common bend of amity and union, must as ne- 
cessarily be a comJ^romiSe of as^' ma&y dissimilar in- 
teres 1 3 a lid iuc 1 1 } latio n s » How can perfection spiiog 
from such mate da Is? .; ' ■ 

The reasons asaignetl in aiCexcellpnt little pam- 
phlet lately publishetl in this !city,\* u!^answerably 
show the utter iinprnh^iljility ot assembUng a new 

• EBt^Ued » Am addresi to the people of the tCtto oCSfew^lMk'' 
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conrention* under circumstances in any degree so fs^ 
'vourable to a Lappy issue, as those in which the late 
convention met, deliberated, and concluded* I will 
not repeat the arguments there used, as I presume 
the production itself has had an extensive circula- 
tion. It is certainly well worth th6 perusal of every 
friend to his country. There is however one point 
of light in which the subject of amendments still re- 
mains to be considered ; and in which it lias not yet 
'been exhibited. I cannot resolve to conclude^ with- 
out first taking a survey of it in this aspect. 

It appears to me susceptible of complete demon- 
stration, that' it will be far more eaisy to obtain sub- 
isequent than previous amendments to the constitii- 
tion. The moment an alteraidon is made in the pre- 
sent plan, it becoipes, to the purpose of adoption, a 
new one, and must undergo a new decision of each 
state. To its complete establishment throughout 
the union, it will therefore require the concurrence 
of thirteen states. IfJ on the contrary, the constitu- 
tion should once be ratified by all the states as it 
stands, alterations in it m^y at any time be effected 
by nine states. In this <^iew alone the chances are 
fis thirteen to nine 'J*' in favour of subsequent amend- 
ments lather than of the cfAgtaal adbption of an en* 
tire system. 

This is not all. Every constitution for the IThited 
States must inevitably consist of a great variety of 
particulars, in which thirteen independent states are 
to be accomrnodated in tli^ir interests or opiuioDi of 
interest. We may of course expect to see, iu any 
body of meii,charged with its orig^inal formation, v^ry 

* It mftj Hither l>e said ten, for thoQi^ two-thirds may set on fodt 
'the nettiup^ tbiw-jKnirtht laott ntify. 
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different combinations of the paifs upon different 
points. Many of those who form the majority on 
one question, may become the minority on a second, 
jind an association dissimilar to either, may constitute 
the majority on a third. Hence the necessity of 
moulding and arranging all the particulars which 
are to compose the whole, in such a manner, as to 
satisfy all the parties to the compact ; and hence also 
an immense multiplication of difficulties and casual- 
,ties in obtaining the colliectite assent to a final act. 
The degree of that multiplication must evidently 
be in a ratio to the number of particulars and the 
number of parties. 

But every amendment to the ^constitution, if once 
^tablished, would be a sii^le^ proposition, and 
might be brought forward «iagly. There would 
then be no necessity for m^qagement or compromisey 
in relation to any other point ; no giving nor taJdi:^. 
The will of the requisite number, would at once 
bring the matter to a decisive issue. And conse* 
queutly whenever nine*, or ratl^r ten states, were 
united in the desire of a particular amendment, that 
amendment mu3t infallibly prevail. There can, 
^tlierefore, be no comparison between the facility ot 
affecting an amendment, and that of es^tablishing in 
the first instance, a complete constitution. 

In opposition to the probability of subsequent 
amendments, it has been urged, that the per3ons de- 
legated to the administration of the national govem- 
piejit, will always be disinclined to yield up any por- 
ition of the authority of which they were once pos- 
sessed. For my own part, I acknowledge a thorough 
eonviction that any amendments which may, upoa 

* See note in the preceding page. 
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mature coDsideration, be thought useful, will be ap- 
jplicable to the oiganization of the government, not 
to the mass of its powers ; and on this account alone, 
I think there is no weight in the observations jusi 
stated. I also think there is little fence in it on 
another account. The intrinsic difficulty of govern- 
ing THiBTEEK STATES, independent of calculations 
upon an ordinary d^ee of public spirit and inte* . 
grity, will, in my opinion, constantly impose on the 
national rulers, the neces^y of a spirit of accommo- 
dation to the reasonable expectations of their con* 
stituents. But there is yet a further consideration, 
which proves beyond the possibpity of doubt, that 
the observation, is^fi] tile,/ It is this, that the national 
rulers, whenever nine states tonciir, will have no op- 
tion upon the subjept. By the fifth article of the 
plan, the congress will be obliged^ " on the applica- 
« tion of the legislatui'es of two-thirds of the states^ 
«* (which at present amount to nine,) to call a con- 
<< vention for proposing' amendments, ^hich shall be 
^ valid to all intents and purposes, as part of the 
" constitution, when. ratified by the legislatures of 
" three-fourths of the states, or by conventions in 
^ three-fourths thereof.** The words of this arti- 
cle are peremptory. The congress « sfiall call A 
convention." Nothing in this particular is left tc^ 
discretion. Of consequence all the declamatioD 
about the disinclination to a change, vanishes in air* 
Nor, however difficult it may be supposed to unite 
two-thirds, or three-fourths of the state legislatures, 
in amendments which may afiTect local interests, can 
there be any room to apprehend any such difficulty 
in a union on points which are merely relative to 
the general liberty or security of the people. We 
may safely rely on the disposition of the state le^ 
2z2 
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latores to erect barriers against the encroachments ol 
the Qati(»Qal authority. 

II the foregoing argument be a iaikcy, certain it 
is, that I am myself deceived by it ; for it is, in my 
conception, one of those rare instances in which a 
politick truth can be brought to the test of mathe* 
matical demonstration. Those who see the matter 
in the same light, however zealous they may be for 
amendments, must agree in the propriety of a pre- 
Tious adoption, as the most direct road to their ob- 
ject. 

The zeal for attempts to amend, prior to the es- 
tablishment of the constitution, must abate in eveiy 
man, who is ready to accede to the truth of the fol- 
lowing observations of a writer, equally solid and in- 
graious ; ^< To balai^e a large state or society, (says 
^ he,) whether monarchical or republican, on gene- 
•« ral laws, is a work of so great difficulty, that no 
^* human genius, however comprehensive, is able by 
^ the mere dint of reason and reflection, to eflect 
^ it. The judgments of many must unite in the 
" work: EXPERIENCE must guide their labour; time 
*« must bring it to perfection : and the F££i.isrG of 
M inconveniences must correct the mistakes which 
^.^ they inevitably Call into, in their first trials and ex- 
¥ periments*." These judicious reflections contain 
Ik lesson of moderation to all the sincere lovers of 
the union, and ought to put them upon their guard 
against hazarding anarchy, civil war, a perpetual 
alienation of the states from each other, and perhaps 
the military despotism of a victorious demagogue, 
in the pursuit of what they are not likely to obtain, 
but from time and exp eeiekce* It may be in me a 

; Hiune'8 Essays^ Toi. I. page mw---The rue (^artfaiidaeiciii^ 
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defect of political fortitude, but I acknowledge that 
I cannot enteitain an equal tranquillity with those 
'wlio aftect to treat the dangers of a longer continu- 
ance in our present situation as imaginary. A na- 
tion without a NATIONAL oovEENMENT, is an awful 
spectacle. The establishment of a constitution, in 
time of profound peace, by the voluntary consent 
of a whole people, is a i^robiox^ tp the completion 
of which I look forward with trembling anxiety. 
In so arduous an enterprise, I can reconcile it to no 
•rules of prudence to let go the hold we now have, 
upon seven out of the thirteen states ; and after having 
passed over so considerable a part of the ground, to 
leKsommence the course. I dread the more the con- 
sequences of new attempts, because I know thajk 
powEBFUL iNDiviDTTALs, iu this and in other states, 
are enemies^ to a general national government in 
every possible shape. 

PUBLIUS. 
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As attempts are inaking, very dangerous to tlie 
peace, and it is to be feared, not very friendly to the 
constitution of the United States, it becomes the 
duty of those who wish weil to both, to endeavour 
to prevent their success* 

The objections which have been raised against 
the proclamation of neutrality, lately issued by the 
President, have been urged in a spirit of acrimony ; 
and invective, which demonstrates that more was in 
view than merely a free discussion of an important 
public measure* They exhibit evident indications 
of a design to weaken, the conJBdenceof the people 
in the author of the measure, m order to remove or 
lessen a powerful obstacle to th^ success of an oppo- 
sition to the govern men t, which, however it may 
change lis ftjrm accordiusj to circumstances, seems 
still to be persisted in vvitb uu remit ting lEidusrry. 

This reflection aiids to the motives connected with 
the measure itself, to recommend endeavours, by 
proper explanations, to place H iii a just light- Suck 
ezpianali'Lis at least car not but be satlsfactury to 
those who may not themselves have leisure or op- 
portunity for pursuing an investigation of the sub- 
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ject, and who may wish to perceive that the poliej 
of the goverament is not inconsistent with its obli- 
gations or its honour. 
The objections in question fall under lour heads: 
1. That the proclamation was without authority. 

3. That it was contrary to our treaties with France. 
3* That it was contraiy to the gratitude which is 

due from this to that country, for the succours af- 
forded to us in our own revolution, 

4. That it was out of time, and unnecessary. 

In order to judge of the solidity of the first rf 
these objections, it is necessary to examine what is 
the nature and design of a proclamation of iiea« 
trality. 

It is to make knoivn to the powers at M^ar, and ta 
the citizens of tlie country whose goremment does 
the act, that such country is in the condition of a 
nation at peace with the belligerent parties, and un- 
der no oMigations of treaty to become an assodate^ 
in the war with either, apd that this being its situa- 
tion, its intention is to observe a correspondent con- 
duct, by performing towards each the duties of neu- 
trality ; to warn all persons within the jurisdiction 
of that country, to abstain from acts that shall con- 
travene those duties, under the penalties which the 
laws of the land, of which the jus gentium is part, 
will inflict. 

This, and no more, is conceived to be the true im- 
port of a proclamation of neutrality. 

It does not imply, that the nation which makes 
the declaraticm, will forbear to perform to either of 
the warring powers aiiy stipulations in treaties which 
can be executed, without becoming a party in the 
war. It therefore does not imply in our case, that 
the United States will not make those distinctions 
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between the present belligerent powers, wbich are 
stipulated in the 7th and 33d articles of our treaty 
with France: because they are not incompatible 
with a state of neutrality : and will in no shape ren- 
der the United States an associate or party in the 
war. This must be evident, when it is considered, 
that even to furnish detemunate succours of ships or 
tit>op8, to a power at war, in consequence of antC" 
cedent treaties having no particular reference to the eX" 
isting guarrely is not inconsistent with neutrality : a 
position equally well established by the doctrines of 
writers, and the practice of nations*. 

But no special aids, succours, or favoui*s, having 
relation to war, not positively and precisely stipulat- 
ed by some treaty of the above description, can be 
afforded to either party, without a breach of neu- 
trality. 

In stating^ that the proclamation of neutrality 
does not imply the non-performance of any stipula- 
tions of treaties, which are not of a nature to make 
the nation an associate in the war, it is conceded, 
that an execution of the clause of guarantee, con- 
tained in the eleventh article of our treaty of alliance 
with France, would be contrary to the sense and 
spirit of the proclamation ; because it would engage 
us with our whole force, as an auxiliary in the war; 
it would be much more than the case of a definite 
auccour, previously ascertained. 

It follows, that the proclamation is virtually a ma- 
nifestation of the sense of the goveirnment, that the 
United States are, under the circumstances of the case^ 
not bound to execute the clause of guarantee. 

If this be a just view of the force and import of 

* See Vatel, Book m. Ck. 6. See. 101. 
FED.— VOL. II. 2 F 
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the proclamation, it will remain to see, whether the 
president, in issuing it, acted within his proper 
sphere, or step|)ed beyond the bounds of his consti- 
tutional authority and duty. 

It will not be disputed, that the management of the 
affairs of this country with foreign nations, is con- 
fided to the government of the United Slates. 

It can as little be disputed, that a proclamation of 
neutrality, when a nation is at liberty to decline or 
avoid a war in which other nations are engaged, and 
means to do so, is a usual and a proper measure* Its 
main object is to prevent the nation's being responsible 
for acts done by its citizens^ without the privity or con- 
nivance of the government f in contravention of the prin- 
ciples of neutrality^ ; an object of the greatest mo- 
ment to a country, whose true interest lies in the 
preservation of peace. 

The inquiry then is, what department of our go- 
vernment is the proper one to make a declaration of 
neutrality, when the engagements of the nation per- 
mit, and its interests require that it should be done ? 

A correct mind will discern at once, that it can be- 
long neither to the legislative nor judicial depart-y 
ment, of course must belong to the executive. 

The legislative department is not the organ of in- 
tercoui-se between the United States and foreign na- 
tions. It is charged neither with making nor inters 
preting treaties. It is therefore not naturally that 
member of the government, which is to pronounce 
the existing condition of the nation, with regard t© 
foreign powers, or to admonish the citizens of their 
obligations and duties in consequence ; still less is it 

* Ske Yatel^ Book m. Chap. 7. Seo. 113. 
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eharged with enfoixjing the observance of those ob- 
ligations and duties. 

It is equally obvious, that the act in question is 
foreign to the judiciary department. The province 
of that department, is to decide litigations in parti- 
cular cases. It is indeed charged with the interpie- 
tation of treaties, but it exercises this function only 
where contending parties bring before it a specific 
controversy. It has no concern with pronouncing 
upon the external political relations of treaties be- 
tween government and government. This position 
is too plain to need being insisted upon. 

It must then of necessity belong to the executive 
department to exercise the function in question, when 
a proper case for it occurs. 

It appears to be connected with that department 
in various capacities. As the organ of intercourse 
between the nation and foreign nations ; as the inter- 
preter of the national treaties, in those cases in which 
the judiciary is not competent, that is, between go- 
vernment and government ; as the poioer^ which is 
charged with the execution of the laws, of which 
treaties form a part ; as that which is charged with 
the command and disposition of the public force. 

This view of the subject is so natural and obvious, 
so analogous to general theory and practice, that 
no doubt can be entertained of its justnisss, unless to 
be deduced from particular provisions of the consti- 
tution of the United States. 

IjCt us see then, if cause for such doubt is to be 
found there. 

The second article of the constitution of the Unit- 
ed States, section first, established this general pro- 
position, that *« the execxttive powek shall be vested 
" in a President of the United States of America^'* 
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The same article, in a succeeding sectiou, proceeds 
to delineate particular cases of executive power. It 
declares, among other things, that the president shall 
be commander in chief of the army and navy of the 
United States, and of the militia of the several states, 
when called into the actual service of the United 
States ; that he shall have power, by and with the 
advice and consent of the senate, to make treaties ^ 
tliat it shall be his duty to receive ambassadors and 
other public ministers, and to take care that the Uavs 
be faithfully executed. 

It would not consist with the rules of sound con- 
struction, to consider this enumeration of particular 
authorities, as derogatingirom the moie compreb^i- 
sive grant in the general clause, further than as U 
may be coupled with express restrictions or linodta- 
lions ; as in regard to the co-operation oi the senate 
in the appointment of officers, and the makii^ cf 
txeaUes ; which are plainly qualifications of the gene- 
lal executive powers of appointing officers and mak- 
ing treaties. The difficulty c^ a complete enumera- 
tion of all the cases of executive authority, would 
naturally dictate the use of general terms, and would 
render it improbable, that a specification of certain 
particulars was designed as a substitute for those 
terms, when antecedently used* Tho different mode 
of expression employed in the constitution, in regard 
to the two powers, the legislative and the executive, 
serves to confirm this inference. In the article which 
gives the legblative powers of the government, the 
expressions are, " All legislative powers herein grant- 
^< ed shall be vested in a Congress of the United 
** States.** In that which grants the executive pow- 
er, the expressions are, << The executive power shaU 
" be vested in a President of the United Slates.** 
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The enumeration ought therefore to be consider- 
ed, as intended mf^ely to specify .the , principal arti- 
cles implied in the definition of executive power ; 
leaving the rest to flow from tjie general grant o| 
that power, interpreted in conformity with other 
parts of the constitution) and with the principles o| 
free government. 

The g^ief al doctrine of our con^titution then is, 
that the executive power of the nation is vested iu 
the president; subject only to the exceptipns and 
puU^caHoiUy which are eitpressed in the instrument. 

Two of these have been already noticed: the par- 
ticipation of the senate io the appointment c^ officersi 
and in th^ making of treaties. A tbird remains to 
be mentioned ; the right of the legislature ^^ to de* 
<< claxe war, and grant letters, of m4i^up and re« 
** prisal.*' 

With the^e exceptbns, the enpecittipfi p^oer of thi^ 
United States is completely lodged in the president* 
This mode of construing the constitution, has ii^deed 
l)eea recognized by congress in formal fi^ts, 
full consideration and debate: of. which the po^cr 
of removal from office, is an^important in^tanc^e. It 
will follow, that if a proclamation of ^eultrality i^ 
merely an executive act, as it is believefi, has beien 
shown, flie step which has been taken. by th^e pre? 
sident is liable to no just exception on t;he score of 
a^ithority. 

' It may be said^ that this inference would.be jus( 
if the power of declaring war had not beten yetted 
in the legislature, but that this power jiiaturaUy^iQ* 
eludes the right of judging, whether the natiion i$ ox 
is not under obligations to make war. 

The answer is, that however true this ppsition 
m^ be, it iviU not follow, that the ezecu0VQ id iu 
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any case excluded from a similar right of judgment, iu 
the execution of its own fuuctioas. 

If on the one hand the legislature have a right to 
declare war, it is, on the other, the duty of the exe- 
cutive to preserve peace, till the declaration is 
made ; and in fulfilling this duty, it must necessarily 
possess a right of judging what is the nature of the 
obligations which the treaties of the country imp5se 
on the government : and when it has concluded that 
there is nothing in them inconsistent \nih neutrality, 
it becomes both its province and its duty to enforce 
the laws incident to that state of the nation. The 
executive is charged with the execution of all laws> 
the law of nations, as well as the municipal law, by 
which the former are recognized and adopted. It 
is consequently bound, by executing faithfully the 
laws of neutrality, when the country is in a neutral 
position, to avoid giving cause of war to foreign 
powers. 

This is the direct end of the proclamation of neu- 
trality* It declares to the United States their situa- 
tion with regard to the contending parties, and makes 
known to the community, that the laws incident to 
that state will be enforced. In doing this, it con- 
forms to an established usage of nations, the opera- 
tion of which, as before remarked, is to obviate, a 
responsibility on the part of the whole society, for 
secret and unknown violations of the rights of any 
of the warring powers Iqr its citizens. 

Those who object to the proclamation will readily 
admit, that it is the right and duty of the executive 
to interpret thdse articles of our treaties, which give 
to France particular privileges, in order to the en- 
forcement of them : But the necessary consequence 
ol this is, that the executive must judge what are 
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their proper limits ; what rights are given to other 
nations, by our contracts with them ; what rights the 
law of nature and nations gives and our treaties per- 
mit, in respect to those countries with which we have • 
none ; in fine, what are the, reciprocal rights and. ob- 
ligations of the United States, and of all, and eaqb, 
of tlie powers at war. 

The right of the executive to receive ambassadors 
and other public ministers, may serve to illustrate the 
relative duties of the executive and legislative de- 
partments. This right includes that of judging, in 
the case of a revolution of government in a foreign 
country, whether the new rulers are comx)etent or- 
gans of the national will, and ought to be recognized 
or not ; which, where a treaty antecedently ejcists 
between the United States and such nation, involves 
the power of continuing or suspending its operation. 
For until the new government is acknoioledged^ tlfe 
treaties between the nations, so far at least as regards 
public rights, are of course suspended. 

This power of determining virtually upon the 
operation of national treaties, as a consequence of-- 
the power to receive public ministers, is an impor- 
tant instance of the right of the executive, to decide 
upon the obligations of the country with regard tot 
foreign nations. To apply it to the case of France, 
if there had been a treaty of alliance offensive and de- 
fensive between the United States and that country, 
the unqualified acknowledgment of the new govern- 
ment would have put the United States in a condi- 
tion, to become an associate in the war with France, 
and would have laid the legislature under anobliga- 
tion if required, and there was otherwise no valid 
excuse, of exercising its power of declam^ war. 
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This serres as an example of tlie right of the eze* 
cutive in certain cases, to determine the conditicm ot 
the nation, though it may, in its consequences, affect 
the exercise of the power td the legislature to dedaie 
war. Neirertheless, the executiye cannot therein 
centred the exercise of that power. The legislature 
is still free to perform its duties, according to its own 
sense of them ; though the executive in the exercise 
of its constitutional powers, may establish an ante- 
cedent state of things, which ought to weigh in the 
iegislatiye decisions. 

The division of the executive power in the ccm^ 
stitution, creates a concurrent authority in the cases 
to which it relates. 

Hence, in the instance stated, treaties can only be 
made by the president and senate jointly, but their 
activity may be continued or suspended by the pre^- 
dent alone. 

No objection has been made to the pi^esident^s 
having acknowledged the Republic of Fiance, 1^ 
the reception of its minister, without having con- 
sulted the senate; though that body is OHmected 
with him in the makuig of treaties, and though the 
consequence of his act of reception is to give opera* 
ticm to those heretofore made with that country. 
But he is censured for having declared the United 
States to be in a state of peace and neutrality, with 
regard to the powers at war ; becatiae the ri^ht of 
changing that state, and declaring war^ belongs to 
the legiiilftture. 

It deserves to be reaauarbed, that as the partic<$ia- 
tion of the senate in the making of treaties, and the 
power of the legisla^re to declare war, are excep- 
tions, out of the general ** executive power," vested 
in the president; th^ are to be construed strictly, 
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and ougbt to be extended no further tlian is esaeiir 
tial to their execution. 

While, therefore, the legislature can alone declare 
war, can alone actually transfer the nation from a 
state of peace to a state of hostility, it belongs to the 
" executive power** to do whatever else the law of 
nations, co-operating with the treaties of the coun- 
try, enjoin in the intercourse of the United States 
jwith foreign powers. 

In this distribution of authority, the wisdom of 
our constitution is manifested. It is the province 
-and duty of the executive to preserve to the na- 
tion the blessings of peace. The legislature alonq - 
can interrupt them by placing the nation in a state 
of war. 

But though it has been thought adviseable to vin- 
dicate the authority of the executive on this broad 
and comprehensive ground, it was not absolutely ne- 
cessary to do so. That clause of the constitution 
which makes it his duty to << take care that the laws 
** be &idifully executed," might alone have been 
xelied upon^ and this simple process of argument 
pursued. 

The president is the constitutional xxecvtob c^ 
the laws. Our treaties, and the laws of nations, 
form a part of the law of the land. He who is to 
execute the laws, must first judge for himself oi 
their meaning. In order to the observance of that 
conduct which the laws of nations, combi9ed with 
our treaties, prescribed to this country, in refarence 
to the present war in Europe, it was necessary ibi 
the president to judge for himself, whether there 
was any thing in our treaties incompatible with an 
adherence to neutrality. Having decided thai 
there was not, he had a right, and if in his opin- 
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ion the interest of the nation required it, it was his 
duty as executor of the laws» to proclaim the neu- 
trality of the nation, to exhort all persons to observe- 
it, and to warn them of the penalties which would 
attend its non-observance. 

The proclamation has been represented as enacting 
some new law. This is a view of it entirely erro- 
neous. It only proclaioobi a fact with regard to 
the existing state of the nation; informs the citi- 
zens of what the laws previously established re- 
quire of them in that state, and notifies them that 
thiese laws will be put in execution against the in- 
fractors of them. 



NUMBER II, 



1 HE second and principal objection to the procia- 
xnation, namely, that it is inconsistent with the trea- 
ties between the United States and France, will now 
be examined. 

It has been already shown, that it does not militate 
against the performance of any of the stipulations in 
those treaties, which would not make us an associate 
or party in the war, and especially that it does not 
interfere with the privileges secured to France by 
the seventeenth and twenty-second articles of the 
treaty of commerce ; which, except the clause of 
guarantee, constitute the most material discrimina- 
tions to be found in our treaties in favour of that 
eountiy. 

Official documents have likewise appeared in the 
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puMic papers, wLicli serve as a comment upon the 
sense of the proclamation in this particular, proving 
that it was not deemed by the executive incompati- 
ble with the performance of the stipulations in those 
articles, and that in practice they are intended to be 
observed. 

It has, however, been admitted, that the declara- 
tion of neutrality excludes the idea of an execution 
of the clause of guarantee. 

It becomes necessary therefore to examine, whe- 
ther the United States would have a valid justifica- 
tion for not complying with it, in case of their being 
called upon for that purpose by France. 

Without knowing how far the reasons which have 
occurred to me may have influenced the president, 
there appear to me to exist very good and substan- 
tial grounds for a refusal. 

The alliance between the United States and France, 
is of the defensive kind. In the caption it is deno- 
minated a « treaty of alliance eventual and defen- 
•* sive." In the body, (article the second,) it is called 
a defensive alliance. The words of that article are 
as follow : " the essential and direct end of the pre- 
« sent defensive alliance is to maintain effectually 
«< the liberty, sovereignty, and independence, abso- 
« lute and unlimited, of the United States, as well 
<< in matters of government, as of commerce." 

The leading character then of our alliance witk 
France being defensive, it will follow that the mean- 
ing, obligation, and force, of every stipulation in the 
treaty, must be tested by the principles of such an 
alliance; unless in any instance terms have been 
used which clearly and unequivocally denoted a dif- 
ferent intent. 
The principal question consequently is : What is 
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the nature and effect of a defensive alliance ? Whai 
does the casus federis take place, in relation to it? 

Reason, the concurring opinions of writers, and the 
practice of nations, will all answer: ** When either 
<< of the allies is attackedy when war is made upon 
«< /ttm, not when he makes war upon another:*^ in 
other words, << the stipulated assistance is to be given 
** when our ally is engaged in a defensive, not when 
" he is engaged in an offensive war." This obli- 
gation to assist only in a defensive war, constitutes 
the essential difference between an alliance which 
is merely defensive, and one which is bot|i offensive 
and defensive. In the latter case, there is an obli- 
gation to co-operate as well when the war, on the 
part of our ally, is of the latter, as when it is of the 
former description. To affirm, therefore, that the 
United States are bound to assist France in the war 
in which she is at present engaged, will be to con- 
vert our treaty with her into an alliance offensive 
and defensive, contrary to the express and reitera- 
ted declarations of the instrument itself. 

This assertion implies, that the war in question 
is an offensive war on the part of France. 

And so it undoubtedly is, with regard to all the 
powers with whom she was at war, at the time of 
issuing the proclamation. 

No position is better established, than that the na- 
tion which first declares, or actually begins a war, 
whatever may have been the causes leading to it, 
is that which makes an offensive war. Nor is there 
any doubt, that France first declared and began the 
war, against Austria, Prussia, Savoy, Holland, Eng- 
land, and Spain. 

Upon this point there is apt to be some incor- 
rectoesA of ideas* Those ^ho have not examined 
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subjects of snoh a nature, are led to imagine that 
the party which commits the first injury, or gives 
the first provocation, is on the offensive side, 
though hostilities are actually begun by the other 
party. 

But the cause or the occasion of the war, and the 
war itself, are things entirely distinct. It is the 
commencement of the war itsel£ which decides the 
question, whfether it be ofl!ensive or defensive. All 
writers on the laws of nations agree in this doctrine, 
but it is most accurately laid down in the following 
extracts from Burlamaqui"^. 

" Neither are we to believe, (says he,) that he 
•* who first injures another, begins by that an offen- 
** sive war, and that the other who demands the 
*« satisfaction for the injury received, is always on 
** the defensive. There are a great many unjust 
" acts, which may kindle a war, and which, how- 
** ever, are not the war itself; as the ill treatment 
*' of a prince's ambassadora, the plundering of his 
« subjects," &c. 

If, therefore, we take up arms to revenue such an 
unjust act, we commence an ofi!ensive, but a just 
war; and the prince who has done the injury^ 
and will not give satisfaction, makes a defensive, 
but an unjust war. 

We must therefore ajQEirm, in general, that the first 
who takes up arms, whether justly or unjustly, com- 
maaices an offensiv^e war ; and he who opposes him, 
whether with or without reason, begins a defensive 
war. 

France then being on the ofi*en8ive in the present 
war, and our alliance with lier being defensive only, 

* Vol. n. Book TV. Chap. HL seet 4, Si 
FED.-^YOL. rr* ^ G 
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it follows, that the casus federis^ or concHtion of oar 
guarantee, cannot take place ; and that the United 
States are free to refuse a performance of that gua- 
rantee, if demanded. 

Those who are disposed to justify indiscriminateljr 
every thing in the conduct of France, may reply, 
that though the war, in point of form, may be offen- 
sive on her part, yet in point of principle, it is de« 
fensive ; was in each instance, a mere anticipation of 
attacks meditated against her, and was justified by 
previous aggressions of the opposite parties. 

It b believed, that it would be a sufficient answer 
to this observation to say, that in determining the 
I^al and positive obligations of the United States, 
the only point of inquiry is, whether the war was in 
fact begun by France, or by her enemies ; that all 
beyond this is too vague, too liable to dispute, too 
much matter of opinion, to be a proper criterion of 
national conduct ; that when a war breaks out be- 
tween two nations, all others in regard to the posi* 
tive rights of the parties, and their positive duties 
towards them, are bound to consider it as equally 
just on both sides ; that consequently in a defensive 
alliance, when war is made upon one of the allies, 
it is the duty of the other to fulfil the conditions 
stipulated on its part, without inquiry, whether 
the war is rightfully begun or not ; as, on the other 
band, when war is commenced by one of the allies, 
the other is exempted from the obligation to assist, 
however just the conimencement of it may have 
been. 

This doctrine is founded upon the utility of clear 
apd certain rules for determining the reciprocal da- 
tiies of nations, in order that as little as possible may 
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be left to opinion, and to the subterfuges of an over- 
refining or unfaithful casuistry. 

Some writers indeed of high authority affirm, that 
it is a tacit condition of every alliance, that one ally 
is not bound to assist the other in a war manifestly 
unjust. But this is questioned by other respectable 
authorities on the ground which has been stated. 
And though the manifest injustice of the war has 
beep affirmed by some, to be a good cause for not 
executing the formal obligations of a treaty, I have 
no where seen it maintained, that the abstract justice 
of a war will of itself oblige a nation to do what 
its formal obligations do not enjoin : If this, how- 
ever, were not the true doctrine, an impartial exami« 
nation would prove that, with respect to some of the 
^wers, France is not blameless in the circumstances 
-which preceded and led to the war ; that if she re- 
ceived, she also gave causes of offence, and that the 
justice of the war, on her side, is in those cases not 
a little problematical. 

There are prudential reasons, which dissuade from 
going la]^ly into this examiiiation, unless it shall 
be rendered necessary by the future turn of the dis- 
ciission. 

It will be sufficient here, to notice cursorily, the 
following facts : 

France committed an aggression upon Holland, in 
declaring the navigation of the Scheldt free, and 
acting upon that declaration ; contrary to treaties in 
which she had explicitly acknowledged, and eyeti 
guaranteed, the exclusive right of Holland to the 
use of that river ; and contraiy also to the doctrines 
of the best writers, and the established usages of 
nations in such cases. 

She gave a gei^ral and very serious cause of 
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tiarm and umbrage by the decree of the ]9tli (d 
November, 1793, whereby the convention, in the 
name of the French nation, declare, that they will 
grant fraternity and assistance to even^ people who 
wish to recover their liberty ; and charge the exe- 
cutive power to send the necessary orders to the ge- 
nerals, to give assistance to such people, and to de- 
fend those citizens who have been, or who may be 
vexed for the cause of liberty; 'which decree was 
ordered to be printed in all languages. 

This very extraordinary decree amounted exactly 
to what France herself had most complained of ; an 
interference by one nation in the internal govern- 
ment of another. 

When a nation has actually come to a resolution 
to throw off a yoke, under which it may have groan- 
ed, and to assert its liberties, it is justifiable and me- 
xitorlous in another, to afford assistance to the one 
which has been oppressed^ and is in the act of 
liberating itself; but it is not warrantable for any 
nation beforehand, to hold out a general invitation 
to insurrection and revolution, by promising to assist 
every people who may wish to recover their liberty, 
and to defend those citizens of every country, who 
have been, or who may be vexed for the cause of li- 
berty : still less to commit to the generals of its ar- 
mies the dispretionary power of judging; when the 
citizens of a foreign country have been vexed for 
the cause of liberty by their own government. 

For Vatel justly observes, as a consequence of the 
liberty and independence of nations, «' that it does 
«« not belong to any foreign power, to take cogniz^ 
« ance of the administrati(m of the sovereign of 
« another country, to set himself up as a judge of 
« his conduct, or to oblige him to alter it" 



PACIFICU^- *^ 

It had a natural tendency to disturb the tranquik 
lity of nations, and to excite every where fermenta- 
tion and revolt: It therefore justified neutral pow- 
ers, who were in a situation to be affected by it, m 
taking measures to repress the spirit by which it had 
feeen dictated. 

But the principle of that decree received a more 
particular application to Great-Britain, by some sub- 
sequent circumstances. 

Among the proofe of this are two answers, which, 
were given by the president of the National Con- 
vention, at a public sitting on the 28th of November,, 
to two different addresses; one presented by a de- 
putation from « The Society for Constitutional In- 
« fonnation in London," the other by a deputation 
of English and Irish citizens at Paris. 

The following are extracts from these answers : 

" The shades of Penn, of Hambden, and of Syd- 
« ney, hover over your heads; and the moment, 
** without doubt, approaches, in which the French 
^ will bring congratulations to the National Conven* 
*< tion of Great-Britain." 

«' Nature and principles draw towards us England, 
'^ Scotland, and Ireland. Let the cries of friendsliip 
<* resound through the two republics." — ^*' Princi- 
'** pies are waging war against tyranny, which will 
w fall under the blows of Philosophy. Royalty 
<« in Europe is either destroyed, or on the point of 
*♦ perishing, on the ruins of feudality : and the de- 
^ claration of rights placed by the side of thrones, 
<« is a devouring fire which will consiune th6m— 
« Worthy republicans," &c. 

Declarations of this sort, cannot but be viewed as 
a direct application of the principle of the decree to 
Great-Britain ; and as an open patronage of a revo- 
2o2 
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lation in that coiintiy ; a conduct wlicli, proceetl- 
ing from the head of the body that governed 
FraDCCy in the presence and on behalf of that bodyi 
Tras unquestionably an offence and injury to the na- 
tion to which it related. 

The decree of the loth November, is a further 
cause of offence to all the governments of Europe. 
By that decree " the French nation declares, that it 
^ will treat as enemies the people, who, refusing or 
«* renouncing liberty and equality, are desirous of 
<« preserving their prince and privileged casts, or 
« of entering into an accommodation with them," 
&c. This decree was little short of a declaration 
of war against all nations having princes and pri- 
vileged classes. 

The formal and definitive annexion to France of 
the territories over which her arms had temporarily 
prevailed, is another violation of Just and moderate 
principles, into which the convention was betrayed 
by an intemperate zeal, if not by a culpable ambi- 
tion ; and of a nature to justify the jealousy and ill 
will of every neighbouring state. 

The laws of nations give to a power at war, no- 
thing more than a usufructuary or possessory right 
to the territories which it acquires ; suspending the 
absolute property and dominion, till a treaty of 
peace, or something equivalent, shall have ceded or 
relinquished the conquered territory to the conquerof. 
This rule is one of primary importance to the tran- 
quillity and security of nations — ^facilitating an ad- 
justment of their quarrels, ani the preservation of 
ancient limits. 

But France, by incorporating with herself in seve- 
ral instances the territories she had acquired, violat-* 
ed that rule, and multiplied infinitely the obstacles 
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^o peace and accommodation. The doctrine, that a 
nation cannot consent to its own dismemberment, 
l)ut in a case of extreme necessity, immediately attach- 
ed itself to all the conquered territories : while the 
progressive augmentation of the dominions of the 
most powerftll empire in Europe, on a principle, not 
of temporary possession, but of permanent acquisi- 
tion, threatened the independence of all other couu- 
tries, and gave to neighbouring neutral powers the 
^ustest cause of discontent and apprehension. It is 
a principle well agreed, and founded on substantial 
reasons, that whenever a particular state adopts max- 
ims of conduct contrary to those generally establish- 
ed among nations, calculated to interrupt their tran- 
quillity, and to exposei their safety, they may justifia- 
bly make common cause to resist and control the 
State which manifests a disposition so suspicious and 
exceptionable. 

Whatever partiality may be entertained for the 
general object of the French revolution, it is impos» 
sible for any well informed or sober minded man, not 
to condemn the proceedings which have been stated, 
as repugnant to the rights of nations, to the true 
principles of liberty, to the freedom of opinion of 
mankind ; or not to acknowledge as a consequence 
of this, tliat the justice of the war on the part of 
France, with regard to some of the powers with 
which she is engaged, is from those causes question- 
able enough to free the United States from all em^ 
barrassment on that score, if indeed it be at all iiK 
cumbent upon them to go into the inquiry. 

The policy of a defensive alliance is so essentially 
distinct from that of an offensive one, that it is 
every way important not to confound their effects. 
The &st kind has ip view the prudent object of 



83« LETTERS OF 

mutual defence^ when either of the allies is iavdlua- 
tarily forced into a war by the attack of some third 
power. The latter subjects the peace of eaclx ally 
to the will of the other, and obliges each to partake 
in the other's wars of policy and interest, as well as 
in those of safety and defence. To preserve thdjr 
boundaries distinct, it k necessary that: each land 
should be governed by plain and obvious rules. 

This would not be the case, if, instead of taking as 
a guide tlie simple fact of who began the war, it 
was necessary to travel into met^hysical niceties 
about the justice or injustice of the causes which 
led to it. 

Inasmuch also as the not furnishii^ a stipulated 
isuccour, when it is due, is itself a cause of war, it is 
very requisite that there should be some palpable 
criterion for ascertaining when it is due. This crite? 
rion, as before obsei-ved, in a defensive alliance, is 
the commencement or not, of the war by our ally, as 
a mere matter of fact. 

Other topics, serving to illustrate the position, that 
the United States are not bound to execute the clausd 
of guarantee, are reserved for another paper. 



NUMBER III. 

Jr RANGE, at the time of issuing the proclamation^ 
was engaged in war with a considerable part of Eu- 
rope, and likely to be embroiled with almost all the 
lest, without a single ally in that quarter of the globe. 
In such a situation it is evident, that however she 
may be able to defend h^self at home, of which 
her factions ai>d internal agitations furnish the only 
serious doubt, she cauno> make eztemal e£Corts in 
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aiiy degree proportioixed to those which can be made 
against her. 

This state of things alone discharges the United 
■States from an obligation to embark in her quarrel. 

It is known, that we are wholly destitute of na- 
>al force. France, with all the great maritime 
powers united against her, is unable to supply this 
deficiency. She cannot afford us that species of co- 
operation which is necessary to render our efforts 
useful to her, and to prevent our experiencing the 
destruction of our trade, and the most calamitous iiv 
conveniences in other respects. 

Our guarantee does not look to France herself. It 
does not relate to her immediate defence, but to the 
defence and preservation of her American colonies; 
objects of which she might be deprived, and yet re- 
Biain a great, a powerful, and a happy nation. 

In the actual situation of thb country, and in rd* 
lation to a matter of only secondary importance to 
France, it may fairly be maintained, that an ability 
in her to supply in a competent degree our deficien- 
cy of naval force, is a condition of our obligation to 
perform the guarantee on our part. 

Had the United States a powerful marine, or could 
they command one in time, this reasoning would not 
be solid ; but circumstanced as they are, it is pre- 
sumed to be well founded. 

There would be no proportion between the mis- 
chiefs and perils to which the United State3 would 
expose themselves, by embarking in the war; and 
the benefit which the nature of their stipulation 
aims at securing to France, or that which it would 
be in their power actually to render her by becoming 
a party. 

This disproportion would be a valid reason for not 
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executing tbe guarantee. All contracts are to recrive 
a reasonable eonstructioji. Self-preservation is the 
first duty of a. nation ; and though in the perform* 
ance oi stipulations relating to war, good faith re- 
quires that its ordinary hazards should be fairly met, 
because they are directly contemplated by sucli sti- 
pulations, yet it does not require that extraordxnaiy 
and extreme hazards should be run; especially 
where the object to be gained or secured is only a 
partial or particular interest of the ally, for whom 
they are to be encountered. 

As in the present instance, good faith does not re- 
quire that the United States should put in jeopardy 
their essential interests, perhaps their very existence 
in one of the most unequal contests in which a na- 
tion could be engaged, to secure to France— What? 
Her West-India Islands, and other less important 
possessions in America. For it is always to be re- 
membered^ that the stipulations of the United 
States do, in no event, reach beyond this point 
If they were upon the strength of their guarantee, to 
engage in the war, and could make any arrangement 
with the belligerent powers, for securing to Frmice 
those islands and those possessions, they would be 
at perfect liberty instantly to withdraw* They 
would not be bound to prosecute the war one mo- 
ment longer. 

They are under no obligation in any event, as far 
as the faith of treaties is concerned, to assist France 
in defence of her liberty; a topic on which so 
much has been said, so very little to the purpose, as 
it regards the present question. 

The contest in which the United States would 
plunge themselves, were they to take part with 
France, would possibly be still more unequal than 
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Hiat in. itfhioli Fiance herself is engaged. With 
^he possessions of Great-firitain and Spain on both 
flanks, the numerous Indian tribes under the influ- 
ence and direction of those powers, along our whole 
interior frontier, with a long extended sea coast, with 
no maritime force of our own, and with the maritime 
jbroe of all Europe against us, with no fortifications 
-whatever, and with a population not eiceeding four 
millions : it is impossible to imagine a more unequal 
ocmtest, than that in which we should be involved 
in the case supposed. From such a contest we are 
dissuaded by the most cogent motives of self-preser- 
Tation, no less than of intei^st. 

We may learn from Vatel, one of the best writers 

on the laws of nations, that <* if a state, which has 

<^ promised succours, finds itself unable to furnish 

<< them, its very inability is its exemption ; and if 

*• the furnishing the succours would expose it to an 

<^ evident danger, this also is a lawful dispensation, 

" The case would render the treaty pernicious to 

« the state, and therefore not obligatoiy. But this 

« applies to an immiaent danger threatening the 

<< safety of the state; the case of such a danger is 

<* tacitly and necessarily reserved in every treaty*." 

If too, as no sensible and candid man will deny, 

tiie ext^fit of the present combination against 

France, is in a degree to be ascribed to imprudences 

on her part ; the exemption to the United States, 

is still more manifest and complete. No country is 

bound to partake in hazards of the most critical 

kind, which may have been produced or promoted. 

by the indiscretion and intemperance of another. 

This is an obvious dictate of reason^ with which. 
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the common senae and common practice of ™aT^M^ 
coincide. 

' To the foregoing considerations, it may perhaps 
be added, with no small degree of force, that mili- 
tarj stipulations in national treaties, contemplate 
only the ordinary case of foreign wax, and are irrela* 
tive to the contests which grow out of revolutions of 
government ; unless where they have express refer- 
ence to a revolution begun, or where there is a gua- 
rantee of the existing constitution of the nation, ox 
where there is a personal alliance for the defence of a 
prince and his family^. 

The revolution in France is the primitive source 
of the war in which she is engaged. The lestoratiQa 
of the monarchy, is the avowed object of some of 
her enemies, and the implied one of all. That 
question then is essentially involved in the principle 
of the war ; a question, certainly never in the con- 
templation of the government with which our treaty 
was made, and it may thence be fairly inferred, ne- 
ver intended to be embraced by it. 

The inference is, that the United states fulfilled 
the utmost that could be claimed by the nation of 
France, when they so far respected its decision as to 
recognize the newly constituted authorities ; giving 
operation to the treaty of alliance for future occa- 
sions, but considering the present war as a tacit ex- 
ception. Perhaps too, thb e^^ception is, in other re- 
spects, due to the circumstances under which the 
engagements between the two countries were coi> 
tracted. It is impossible, prejudice apart, not to 
perceive a delicate embarrassment between the th^ 
ory a^d fact of our political relations to Franpe^ 

» P««endflpf, Book VnL Chap. IX. Scot f . 
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. On these grounds, also, as well as tliat of the pre- 
sent war being offensive on the side of France, the 
United States have valid and honourable pleas to 
offer against the execution of the guarantee, if it 
should be claimed by France. And the president 
was in every view fully justified in pronouncing, 
that the duty and interest of the United States dic- 
tated a neutrality in the war. 



NUMBER IV. 



A THIRD objection to the proclamation is, that it 
is inconsistent with the gratitude due to France 
for the services rendered to 'us in our revolution. 

Those who make this objection, disavow, at the 
same time, all intention to maintain the position, 
that the United States ought to take part in the war. 
They profess to be. friends to our remaining at peace. 
What then do they mean by the objection ? 

If it be no breach of gratitude to refrain from join.* 
ing France in the war, how can it be a breach of 
gratitude to declare, that such is our disposition and 
intention? 

The two positions are at variance with each other,; 
and the true inference is, either that those who 
make the objection really wish to engage this coun- 
tiy in the war, or that they seek a pretext for censut- 
ing the conduct of the chief magistrate, for sdme 
purpose very different from the public good. 

They endeavour in vain to elude this inference 
by saying, that the proclamation places France upoa 

r£n«— -VOL* II. ^m 



843 LETTERS OF 

an equal footing with her enemies ; while our tre^ 
ties require distinctions in her favour, and our rela« 
tive situation would dictate Mnd offices to her, wMch 
0Ught not to be granted to her adversaries. 

They are not 'ignorant that the proclamation 
is reconcileable with both those objects, as far as 
they have any fDundation in truth or propriety. 

It has been shown, that the promise of a ♦* friend- 
« ly and impartial conduct^' towards all the beliig^- 
lent powers, is not iiK^ompatible with the perform- 
ance of any stipulations in our treatieii, which would 
not include our becoming an associate in the war; 
and it has been observed, that the conduct of the 
executive, in r^ard to the seventeenth and twenty- 
second articles of the treaty of commerce, is an un- 
equivocal comment upon the terms. They were in- 
deed, naturally to be understood, with the exception 
of those matters of positive compact, which would 
not amount to taking part in the war ; for a nation 
then observes a firiendly and impartial conduct to- 
wards two contending powers, when it only performs 
to one of them what it is obliged to do by stipula- 
tions in antecedent treaties, which do not constitate 
a participation in the war. 

Neither do those expressions imply, that the United 
States will not exercise their discretion in doing kind 
offices to some of the parties, without extending them 
to the others, so long^as they have no relation to war : 
for kind offices of that description may, consistently 
with neutrality, be shown to one party and rdTused to 
another. 

If the objectors mean, that the United States ought 
to favour France, in things relating to war, and whese 
they are not bound to do it by treaty ; they must in 
tlija case alsoabandon their pretension of being Ukaads 
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to peace. For such a conduct would be a violatioa 
of neutrality, which could not fail to produce war. 

It follows then, that the proclamation is reconcllea*' 
l>le with all that those who censure it contend for : tak- 
ing them upon their own ground, that nothing is to 
"be done incompatible with the preservation of peace. 
But though this would be a sufficient answer to the 
objection under consideration, yet it may not be 
without use, to indulge some reflections on this very 
favourite topic of gratitude to France ; since it is at 
this shrine that we are continually invited to sacrifice 
the true interests of the country ; as if " all for love, 
and the world well lost," were a fundamental maxim 
in politics. 

Faith and Justice between nations, are virtues of a 
nature the most necessary and sacred. They cannot 
be too strongly inculcated, nor too highly respected. 
Their obligations are absolute, their utility unques- 
tionable ; they relate to objects which with probity 
and sincerity generally admit of being brought within 
clear and intelligible rules. 

But the same cannot be said of gratitude. It is not 
vejry often that between nations, it can be pronounced 
with certainty, that there exists a solid foundation 
for the sentiment; and how far it can justifiably be 
permitted to operate, is always a question of still 
greater difficulty. 

The basis of gratitude is a benefit received or in- 
tended, which there was no right to claim, originat- 
ing in a regard to the interest or advantage of the 
party on whom the benefit is, or is meant to be con- 
ferred. If a service is rendered from views relative 
to the immediate interest of the party who performs 
it, and is productive of reciprocal advantages, there 
seems scarcely in such a case, to be an adequate ba- 
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sia for a sentiment like that of gratitude. The effect 
at least would be wholly disproportioned to the 
oause, if such a service ought to beget more than 
a disposition to render in turn a correspondent good 
office, founded on mutual interest fOid reciprocal ad- 
vantage* But gratitude would require much more 
than this*; it would exact, to a certain extent, even a 
sacrifice of the interest of the party obliged, to the 
service or benefit of the one by whom the obligation 
had been conferred. 

Between individuals, occasicm is not unfrequently 
given for the exercise of gratitude. Instances of 
conferring benefits from kind and benevolent dispo- 
sitions or feelings towards the person benefited, 
without any other interest on the part of the jierson 
who renders the service, than the pleasure of doing 
a good action, occur every day among individuals. 
But among nations they perhaps never occur. It may 
be affirmed as a general principle, that the predomi- 
nant motive of good offices from one nation to an- 
other, is the interest or advantage of the nation 
which performs them. 

Indeed the rule of morality in this respect is not 
precisely the same between nations, as between indi- 
viduals. The duty of making its own welfare the 
guide of its actions, is much stronger upon the for- 
mer than upon the latter ; in proportion to the great- 
er magnitude and importance of national, compared 
with individual happiness, and to the greater perma- 
nency of the effects of national than of individual 
conduct. Existing millions, and for the most part, 
future generations^, are concerned in the present 
measures of a government : while the consequences 
of the private actions of an individual ordinarily 
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terminate with himself, or are circumscribed within 
a narrow compass. 

Whence it follows, that an individual may on jqu- 
merous occasions meritoriously indulge the emotions 
of generosity and benevolence, not only without an 
eye to, but eten at the expense of his own interest. 

But a government can rarely, if at all, be justifia- 
ble in pursuing a similar course ; and if it does so, 
ought to eonfine itself within much stricter bounds^j^ 
Good offices which are indifi'ereut to the interest of 
a nation performing them, or which are compensat- 
ed by the existence or expectation of some reasona- 
ble equivalent ; or which produce an essential good 
to the nation to which they are rendered, without 
real detriment to the affairs of the benefactors, pre- 
scribe perhaj® the limits of national generosity or 
benevolence. i - 

It is not here meant to recommend a policy abso- 
lutely selfish or interested in nations -, but to show, 
that a policy regulated by their own interest, as far 
as justice and good faith permit, is, and ought to be, 
their prevailing one : and that either to asciibe to 
them a difierent principle of action, or to deduce 
from the supposition of it arguments for a self-de- 
nying and self-sacrificing gratitude, on the part of a 
nation which may have received from another good 
offices, is to misrepresent or misconceive what usu- 
ally are, and ought to be, the springs of national 
conduct. 

These general reflections will be auriliaiy td a 



* This eonclusion derives confirmation from the reflection^ ^t un« 
der every form of government^ rulers are only trustees for the happi* 
ness and interest of their nation, and cannot, consistently with their 
trust, follow the suggestions of kindness or humaikitr tcmards Others^ 
to the prejudice ol their constituents. 

2a2 
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just estimate of our real situation with reg^d to 
France : of which a closer view will be taken in a 
sttcceediQg paper. 



NUMBER V. 



France, the rival, time immemorial, of Great- 
Britain, had, in the course of the war which ended 
in 1763, suffered fi-om the successful arms of the lat- 
ter, the severest losses and the most mortifying de- 
feats. Britain from that moment had acquired an as- 
cendant in the aflairs of Europe, and in the com- 
merce of the world, too decided and too humiliat- 
ing to be endured without extreme impatience, and 
an eager desire of finding a favourable opportunity 
to destroy it, and to repair the breach which had 
been made in the national glory. The animosity of 
wounded pride, conspired with the calculations of 
interest, to give a keen edge to that impatience, and 
to that desire. 

The American revolution offered the occasion. 
It early attracted the notice of France, though with 
extreme circumspection. As far as countenance and 
aid may be presumed to have been given prior to 
the epoch of the acknowledgment of our independ- 
ence, it will be no unkind derogation to assert, that 
they were marked neither with liberality nor with 
vigour ; that they wore the appearance rather of a 
desire to keep alive disturbances which might em- 
barrass a rival, than of a serious design to assist a re- 
volution, or a serious expectation that it could bo 
effected. 
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TJie victories of Saratoga, the capture of aa army, 
which went a great way towards deciding the issue 
of theconlest, decided also the hesitations of France. 
They established in the government of that country, 
a confidence of our ability to accomplish our pur- 
pose, and as a consequence of it, produced the trea- 
ties of alliance and commerce. 

It is impossible to see in all this any thing more 
than the conduct of a jealous competitor, embracing 
a most promising opportunity to repress the pride, 
and diminish the power of a daiigerous rival, by se^ 
conding a successful resistance to its authority, with 
the object of lopping off a valuable portion of its 
dominions. The dismemberment of this country 
from Great-Britain was an obvious, and a very im- 
portant interest of France. It cannot be doubted, 
that it was both the determining motive and au ade- 
quate compensation, for the assistance afforded to us. 

Men of sense in this country, derived encourage- 
ment to the part which their zeal for liberty pi-ompt- 
ed them to take in our revolution, from the probabi- 
lity of the co-operation of France and Spain. It 
will be remembered, that this argument was used in 
the publications of the day ; but upon what was it 
bottomed? Upon the known copipetition between 
those nations and Great-Britain, upon their evident 
interest to reduce her power and circumscribe her 
empire; not certainly upon motives of regard to our 
interest, or of attachment to our cause. Whoever 
should have alleged the latter, as the grounds of the 
expectation held out,wouldh ave been then justly con- 
sidered as a visionary or a deceiver. And . whoever 
shall now ascribe to such motives the aid which we 
did receive, would not deserve to be viewed in a 
better light. 
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The inference from these facts is not obscure. Aid. 
and co-operation, founded upon a g^eat interest, 
pursued and obtained by the party rendering them, 
is not a proper stock upon which to engraft that 
enthusiastic gratitude, which is claimed from us by 
those who love France more than the United States. 

This view of the subject, extorted by the extra- 
vagancy of such a claim, is not meant to disparage 
the just pretensions of France to our good wilL 
Though neither in the motives to the succours which 
she furnished, nor in their extent, (considering how 
powerfully the point of honour, in such war, reiU' 
forced the consideratioiis of interest when she was 
once engaged,) can be found a sufficient basis for 
that gratitude which is the theme of so much de- 
clamation: Yet we shall find, in the manner of af- 
fording them, just cause for our esteem and friend- 
ship. 

France did not attempt, in the first instance, to 
take advantage of our situation to extort from us any 
humiliating or injurious concessions, as the price of 
her assistance ; nor afterwards, in the progress of the 
war, to impose hard terms as the condition of parti- 
cular aids. 

Though this course was certainly dictated by poli- 
cy, yet it was a magnanimous policy, such as always 
constitutes a title to the approbation and esteem of 
mankind, and a claim to the friendship and acknow- 
ledgment of the party in whose favour it is prac- 
tised. 

But these sentiments are satisfied on the part of a 
nation, when they produce sincere wishes for the 
happiness of the party from whom it has experienced 
such conduct, and a cordial disposition to render all 
good and friendly offices, which can foe rendered 
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without prejudice to its own solid and permanent in* 
terests. 

To ask of a nation so situated, to make a sacrifice 
of substantial interest ; to expose itself to the jea* 
lousy, ill will, or resentment of the rest of the 
world; to hazard,^ in an eminent degree, its owil 
safety, for the benefit of the party who may have 
observed towards it the conduct which has been de- 
scribed ; would be to ask more than the nature of 
the case demands, more than the fundamental max- 
ims of society authorize, more than the dictates of 
ipound reason justify. 

A question has arisen, with regard to the proper 
object of that gratitude, which is so much insisted 
upon: whether it be the unfortunate Prince by 
whom the assistance received was given ; or the na* 
tion of whom he was the chief, or the organ? It is 
extremely interesting to the national justice, to form 
right cmiceptions on this point. 

The arguments which support the latter idea, are 
VB follow ; 

•< Louisr the XVI. was but the constitutional agent 
«* of the French people. He acted for and on be- 
* half of the nation ; it was with their money and 
♦* their blood he supported oui cause. It is to 
** them, therefore, not to him, that our obligations 
<< are due. Louis the XVI. in taking our part, was no 
•« doubt actuated by state policy. An absolute 
•» prince could not love liberty. But the people of 
** France patronized our cause with zeal, from sym* 
«* pathy in its object. The people, therefore, not its 
" monarch, are entitled to our sympathy." 

Thfa reasoning may be ingenious, but it is not 
founded in nature or fact. 

Louis the XYI. though no more than the consti- 
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tutioaal agent of the nation, Iiad at the time the 
sole power of managing its aflairs, the legal nght of 
directing its will and its force. It belonged to him 
to assist us or not, without consulting the nation; 
and he did assist without such consultation. His 
will alone was active; that of the nation passive* 
If there was kindness in the decision, demanding a 
return of good will, it was the kindness if Louis 
XYI. ; his heart was the depository of the sentinient. 
Let the genuine voice of nature then, unperverted 
by political subtleties, pronounce wheth^ the ac- 
knowledgment which may be d|ie for that kindness, 
can be equitably transferred from him to others who 
had no share in the decision ; whether the principle 
of gratitude ought to determine us to behold with 
indifference his misfortunes, and with satis&ctioa 
the triuniphs of his foes. 

The doctrine, that the prince is the organ of his 
nation, is conclusive to enforce the obligations of 
good faith between two states : in other words, the 
observance of duties stipulated in treaties for nation- 
al purposes ; and it will even suffice to continue to a 
nation a claim to the friendship and good will of 
another, resulting from friendly offices done by its 
prince ; but it would be to carry the principle much 
too far, £(nd to render it infinitely too artificial to 
attribute to it the efi^ect of transferring such a claim 
from the prince to the nation, by way of opposition 
and contrast. Friendship, good will, gratitude for 
favours received, have so inseparable a reference to 
the motives with which , and to the persons by whom 
they were rendered, as to be incapable of being 
transferred to another at his*expense. 

But Louis XVI. it is said, acted from reasons of 
state, Avithout regard to our cause ; while the peo- 
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pie of France patronized it Af ith zeal and atlacb- 
ment. 

A^ jEur as the assertion with r^ard to the monarcli 
may be well founded, and is an objection to our 
gratitude to him, it destroys the whole fabric of gra- 
titude to France : for our gratitude is, and must be, 
relative to the services performed. The nation can 
only daim it on the score of their having been ren- 
dered by their agent with their means. If the 
riews with which he performs them, divested them 
of the merit which ought to inspire gratitude, none 
is due. The nation, no more than their agent, can 
claim it. 

With regard to the individual good wishes of the 
citizens of France, as they did not produce the ser- 
vices rendered to us as a nation, they can be no 
foundation for national gratitude. They can only ' 
caH for a reciprocation of individual good wishes^ 
They cannot form the basis of public obligation. 

But the assertion takes more for granted than there 
is reason to believe true. 

Louis the XYI. no doubt took part in our contest 
from reasons of state; but Louis the XVL was a 
man humane and kind hearted. The acts of his 
early youth had entitled him to this character. It 
is natural for a man of this disposition to become 
interested in the cause of those whom he protects or 
aids ; and if the concurrent testimony of the period 
may be credited, there was no man in France more 
personally friendly to the cause of this country than 
Louis the XVI. I am much misinformed, if repeat^ 
ed declarations of the venemWe Franklin did not 
attest this &cU 

It is a just tribute to the people of France to «di 
mitythat they manifested a lively interest in the 
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cause of America ; bat wMIe motives are acaimed, 
who can say how much of it is to be ascribed to the aB- 
tipatby which they boie tothrir rival neighboor-; ]iow 
much to their sympathy in the object of oar puf* 
•ait? It is certain that the love of Uberty was not a 
national sentiment in Fiance, when a zeal fox om 
cause first appeared among that jieople. 

There is reason to believe too, that the attach- 
ment to our cause, which ultimately became very 
extensive, if not general, did not originate with the 
mass of the French people. It began with the cir- 
cles more immediately connected with the oourti 
and was thence diffused through the nation. 

This observation, besides its tendency to rectify 
ideas, which are calculated to give a false current to 
the public feeling, may serve to check the spirit of 
illiberal invective, which has been wantonly indulged 
against those distinguished friends of Arnica, who^ 
though the authors of the French revolution, have 
fallen victims to it; because their principles would 
not permit them to go the whole length of an en- 
tire subversion of the monarchy. 

The preachers of gratitude are nnt j^MMff^ JJK 
brand Louis the XVI. as a tyrant. La rSyS«J a^^ 
traitor. But how can we wonder at this, when they 
insinuate a distrust even of a til 

In urging the friendly disposition to our cause, 
manifested by the people of France, as a motive to 
our gratitude towards that people, it ought not to be 
forgotten, that ' those dispositions were not confined 
to the inhabitants of that country* They were' emi- 
nently shared by the people of the United Frovincei^ 
produced to us valuable pecuniary aids from their 
qitizens, and eventually invoilved them In the war 
pa the 9ame side with us. It may be added toc^ 
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that here the patronage of our cause emphatically 
began with the mass of the community, not origi- 
nating as in Fran<?e with the government, but finally 
implicating the^fovemment in the consequences. 

Our cause iHtd also numerous friends in other 
countries ; even in that With which we were at wan 
Conducted with prudence, moderation, justice, and 
humanity, it may be said to hav^ been a popular 
cause among mankind^ concilia||ng the countenance 
of princes, and the aSoptioh of liations. . 

The dispositions of the individual eltizens of 
France, can therefore in no sense be urged, as con- 
stituting a peculiar 4>laim ta^our gratitude. As far 
as there is foundation for it, it must* be^ referred to 
the sendees rendered to us ; and in tfie firstinstance, to 
the unfortunate monarch that rendered then). This 
is i^e conclusioa of nature and reason. 
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1 HE very men who not long since, with a holy zeal 
would have been glad to majce an auto de/e of any 
one who should have presumed to assign bounds to 
our obligatiom^o Louis the XVI. are now ready to 
consign to' the flatues, those who venture even to 
think that he died a proper object of pur. sympathy 
or regret. The greatest pains are taken to excite 
against him our detefiftation. His supposed perjuries 
and crimes are sounded in the public ear, with all 
the exaggerations of intemperate declaiming. All 
the unproved and contradicted allegations, which 
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have been brought against Lim are taken for grant- 
ed, as the oracles of truth, on no better grounds than 
the mere general presumptions, that he could not 
have been a friend to a revolution* which stripped 
him of so much power; that it is not likely the con- 
vention' wmiM h^e pronounced him guilty, and 
consigned him to so ignominious a fate, if lie had 
been really innooent. 

It is possible \hat time may disclose facts and 
proofs, which will substantiate the guilt imputed to 
Louis : but these facts and proofs have not yet been 
authenticated to the world j and justice admonishes 
us to wait for their production and authentication* . 

Those who have most closely attended to. the 
course of their tiansaction, find least cause to be con- 
vinced of the criminality of the deceased monarch. 
While his counsel, 'whose cliaractars give weight 
to the assertions, with an air of conscious truth, 
boldly appeal to facts and proofs, in the knowledge 
and possession of the convention, for the refutation 
of the charges brought against him, tlie members of 
that body, in all the debates upon the subject which 
have reached this coliutry," either directly from 
France, or circuitously through England, appear to 
have contented themselves with assuming the ex- 
iBtence of the facts charged, aild inferring from tliem 
.a criminality M'hich, after the abolition of the roy- 
alty, they were interested to establish. 

The presumption of guilt drawn from the sugges- 
tions which have been stated, are more than counter- 
balanced by an opposite one, which ig top obvious 
not to have occurred to many, though I do not re- 
collect yet to have met with it in print* It is this : 

If the convention had possessed clear evidence of 
£(ie guilt of Louis, they would have pcomulga^ it 
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to the world in an authentic and unquestionable 
shape. Respect for the opinion of mankind, regard 
for their own character, the interest of their cause, 
made this an imlispensable duty ; nor can the. omis- 
sion be; sati^sfactorily ascribed to apy other reason 
than the want of such evidence.^ 

The inference is, that the mefancholy catastrophe 
of Louis XVI. was the result of a supposed politi- 
cal expediency, rather than of real criminality* 

In a case so circumstanced, does it, can it consist 
'with our justice or our humanity, to partake in the 
angry and vindictive passions which it is endeavour- 
ed to excite against the unfortunate monarch? Was 
it a crime in him to have been bom a prince? 
Could this circumstance forfeit hfs title to the com* 
miseration due to his misfortunes as a man? 

Would gratitude dictate to a people, situated as are 
the people of this country, to lend their aid to ex- 
tend to the son the misfortunes of the father? Should 
we not be more certain of violating no obligation of 
that kind, and of not implicating the delicacy of 
our national character, by taking no part in the con- 
test, than by throwing our weight into either scale? 
Would not a just estimate of the origin and prepress 
of our relations to France, viewed with reference to 
the mere question of gratitude, lead us to this re- 
sult—that we ought not to take part against the 
son and successor of a father, on whose sole will de- 
pended the assistance which we received ; that we 
ought not to take part with him against the nation 
whose blood and whose treasure had been, in the 
hands of the father, the means of that assistance? 
But we are sometimes told, by way of answer, 
that the cause of France is the cause of liberty; 
and that we are bound tp assist the nation on the 
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score <^ their being engaged in the defence of that 
cause. How fiar this idea ought to carry uSf will be 
the subject of future examination. 

It is only necessary here to observe, that it pre- 
iients a question essentially different from that which 
has been in discussion. If we are bound to assist 
the French nation, on the principle of their being 
embarked in the defence of liberty, this is a con* 
sideration altc^ether foreign to that of gratitude. 
Gratitude has rdference only to kind offices received. 
The obligation to assist the cause of liberty, must be 
deduced fiom the merits of that cause, and fiom the 
interest we have in its support. It is possible that 
the benefactor may be on one side : the defender! 
and supporteis of liberty on the other. Gratitude 
may point one way, the love of liberty another. It 
is therefore important to just conclusicms, not to 
confound the two things. 

A sentiment of jnstice, more than the importance 
of the question itself, has led to so particular a dis* 
cussion respecting the proper object of whatever ac- 
knowledgment may be due from the United States, 
for the aid which they received from Franoe during 
their own revolution. 

The extent of the obligation which it may imi>ose, 
is by far the most interesting inquiry. And though 
it is presumed, that enough has been already said to 
evince, that it does in no d^ree require us to em* 
bark in the war ; yet there is another, and a very 
(imple view of the subject, which is too convincing 
to be omitted. 

The assistance derived from France was afforded 
by a great and powerful nation, possessing numerous 
ailnies, a respectable fleet, and the means of render- 
ing it a match for the force to be encountered. The 



PACIFICUS. 357 

position of Europe was favourable ^o the enterprise ; 
a general disposition prevailing to see the power of 
Britain abridged. The co-operation of Spain was 
-very much a matter of course, and the probability, 
of. other povirers becoming engaged on the same 
side not remote. Great-Britain was alone, and like- 
ly to continue so: France' had a great and peraua- 
sive interest in the separation of this country from 
her. In this situation, with much to hope and lit* 
tie to fear, she took part in our quarreL 

France is at this time singly engaged with the 
greatest part of Europe, including all the first rate 
powers, except one, and in danger of being engaged 
with the rest. To use the emphatic language of a 
member of the national convention, she has but one 
enemy, and that is all Europe. Her internal affairs 
are, without doubt, in serious disorder. Her navy 
comparatively inconsiderable. The United States 
are a young nation : their population, though rapidly 
increasing, still small ; their resources, though grow- 
ing, not great ; without armies, without fleets ; ca- 
pable, from the nature of the country and the spirit 
of its inhabitants, of immense exertions for self-de- 
fence, but little capable of those external efforts 
which could materially serve the cause of France. 
So far from having any direct interest in going to 
war, they have the strongest motives of interest to 
avoid it. By embarking with France in the war, 
they would have incomparably more to apprehend 
than to hope. 

This contrast of situations and inducements, is 
alone a conclusive demonstration, that the United 
States are not under an obligation, from gratitude, 
to join France in the war. The utter disparity be. 
tween the circumstances of the service to be render* 
%i 2 
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cd, and of the service received, proves that the one 
cannot be an adequate bash of obligation for the 
other. 'There would be a manifest want of equality, 
and consequently of reciprocity. 

But complete justice would not be dc»ie to this 
question of gratitude, were no notice to be taken of 
the address which has appeared in the public papecs, 
(the authenticity of which has not been impeached,) 
from the convention of France to the United States^ 
announcing the appointment of the present ministei 
plenipotentiary. In that address the convention in- 
forms us, that <^ the support which the ancient 
*• French court had afforded the United States to 
*« recover their independence, was only the fruit of 
^^ a base speculation ; and that their glory offended 
«« its ambitious views, and the ambassadors of France 
<< bore the criminal orders of .stopping the career of 
** their prosperity." 

If this information is to be admitted in the fall 
force of the terms, it is very fatal to the claim of 
gratitude towards France. An obseryation similar to 
one made in a former paper occurs here. If the or- 
gan of the nation, on whose will the aid which was 
given depended, acted not only from motives irrela- 
tive to our advantage, but from unworthy motives, 
or, as is alleged, from a base speculation : if after- 
wards he displayed a temper hostile to the confirma- 
tion of our security and prosperity, be acquired no 
title to our gratitude in the first instance, or he for- 
feited it in the second. And the people of France, 
'who can only demand it in virtue of the conduct of 
their agent, must, together with him, renounce the 
pretaision. It is an obvious principle, that if a na- 
tion can claim merit firom the good deeds of xt» sove^ 
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reign, it must answer for the dement <^ Ms mis- 
deeds. 

.But some deductions are to be made from the sug- 
gestions in the address of the convention, on account 
of the motives which evidently dictated the commu* 
nicatiou. Their zeal to alienate the good will of 
this country from the late monarch, and to increase 
. the odium of the French nation against the monar- 
chy, which was so ardent as to make them overlook 
the tendoicy of their communication, to deprive 
their votaries among us of the plea of gratitude, 
may justly be suspected of exaggeration. 

The truth probably is, that the base speculation 
charged, amounts to nothing more than that the go- 
remment of France, in affording us assistance, was 
actuated by the motives which have been attribut- 
ed to it, namely, the desire of promoting the interest 
of France, by lessening the power of Great-Britain, 
and opening a new channel of commerce to herself ; 
that the orders said to have been given to the am- 
bassadors of France, to stop the career of our pros- 
perity, are resolvable into a speculative jealousy of 
the ministers of the day, lest the United States, by 
becoming as powerful and great as they are capable 
of being under an efficient government, might prove 
formidable to the European possessions in America* 
With these qualifications, the address offers no new 
discovery to the intelligent and unbiassed friends of 
their country. They knew long ago, that the inter- 
est of France had been the governing motive of the 
aid afforded ; and they saw clearly enough iu the 
conversation and conduct of her agents, while the 
present constitution of tlie United States was under 
consideration, that the government, of which they 
ivere the inatnuiieEits> would have preferred eur xe* 
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maining under the old form. They perceived sSso, 
that these views had their effect upon some of the 
devoted partizans of France among ourselves; as 
they now perceive, that the same characters are em- 
bodying, with all the aid they can obtain, under the 
same banner, to resist the operation of that govero^ 
ment of which they withstood the establbhment. 

All this was, and is seen ; and the body of the 
people of America are too discerning to be long' in 
the dark about it : too wise to have been misled by 
foreign or domestic machinations, they adopted a 
constitution which was necessary to their safety and 
to their happiness : too wise still to be ensnared by 
the same machinations, they will support the go- 
vernment they have established, and will take care 
of their own peace, in spite of the insidious efforts 
which are employed to detach them from the one, 
and to disturb the otjier. 

. The information which the address of the conven- 
tion contains, ought to serve as an instructive les- 
son to the people of this country. It ought to 
teach us not to over- rate foreign friendships ; and to 
be upon our guard against foreign attachments. The 
former will generally be found hollow and delusive; 
the latter will have a natural tendency to lead us 
aside from our own true interest, and to make us the 
dupes of foreign influence. Both serve to introduce 
a principle of aclion, which, in its effects, if the ex- 
pression may be allowed, is anti-nationaL Foreign in- 
fluence is Iruly the Grecian horse to a republic. We 
cannot be too careful to e^^clude its entrance.-^ 
Nor ought we to imagine, that it can only make its 
approaches in the gross forni^f direct briberyl It is 
then most dangerous when it comes under the pa- 
tronage of our passions, under the auspices of JUh 
tiooal prejudice and partiality. 
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I trust the morals of this country are yet too 
^ood to leave much to be apprehended on the score 
of bribery. Caresses, condescensions, flattery in 
xinison with our prepossessions, are infinitely more 
to be feared : and as far as thefe is oppcwrtunity tot 
corruption, it is to be remembered, that one foreign 
power can employ this resource as well as another; 
and that the effect must be much greater, when it is 
combined with other means of influence, than 
where it stands alone* 



NUMBER VIL 



X HE ititnaining objection to the procIamatioQ ol 
neutrality, stUl to be discussed, is, that it was out of 
time and unnecessary. ^ , 

To g^ve coloiu to this objection, it is asked, why 
did nc^ the proclamation appear when the war com- 
menced with Austria and Prussia? why was it for- 
borne, till Great-Britian, Holland, and Spain, became 
engaged? why did not the government wait, till the 
arrival at Philadelphia of the minister of the French 
republic ? why did it volunteer a declaration not re- 
quired of it by any of the belligerent parties ? 

To most of these questions, solid answers have al- 
ready appeared in the public prints* Little more caa 
be done, than to repeat and enforce them. 

Austria and Prussia are not maritime powers. Con- 
traventions of neutrality as against them, were not 
likely to take place to any extent, or in a shape that 
would attract their notice. It would therefore have 
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been useless, if not ridiculous, to have made a for-, 
mal declaration on the subject, while they were the 
only parties opposed to France. 

But the reverse of this is the case;, with regard to 
Spain, Holland, and England* These aie all commer- 
cial and maritime nations* It was to be expected, 
that their attention would be immediately drawn 
towards the United States with sensibility, and even 
with jealousy* It was to be feared; that some of our 
citizens might be tempted by the prospect of grain to 
go into measures whfch would injure them, and ha* 
zard the peace of the country. Attacks by some of 
these powers upon the possessions of France in Ame- 
rica, were to be looked for as a matter of course. 
While the views of the United States, as to that par- 
ticular, were problematical, they would naturally 
consider us as a power that might become their 
enemy* This th^y would have been the more apt 
to do, on accoimt of those public demonstratiouB 
of attachment to the cause of France, of which there 
has been so prodigal a display* Jealousy, every body 
knows, especially if sharpened by resentment, is apt 
to lead to ill treatment ; ill treatment to hostility. 

In proportion to the probability of our being re- 
garded with a suspicious, and consequently an uur 
friendly eye, by the powers at war with France ; in 
proportion to the danger of imprudences being com- 
mitted by any of our citizens which might occasion 
a rupture with them, thei)oIicy on the part of the 
government, of removing all doubt as to its own dis- 
position, and x)t deciding the condition of the United 
States, in the view of the parties concerned, became 
obvious and urgent. 

Were the United States now, what, if we do not 
rashly throw away the advantages we possess, they 
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may expect to be in fifteen or twenty .yeais^ there 
Tvould have been more room for an insinuation which 
has been thrown out, namely, that they ought to 
have secured to themselves soine advantage, as the 
consideration of their neutrality ; an idea, however, 
the justice and magnanimity of which cannot be 
commended. But in; their present situation, with 
their present strength and resources, an attempt of 
tJiat kind could have only served to display preten- 
sious at once excessive and unprincipled. The 
chance of obtaining any collateral advantage, if such 
a chance there was, by leaving a doubt of our inten- 
tions, as to peace or war, could not wisely have 
been put, for.,a jsipgle instant, in competition with 
the tendency of a contrary conduct to secure our 
peace. 

The conduciveness of the declaration of neutrality 
to that end, was not the only recommendation to the 
adoption of the measure. It was of great importance 
that our own citizens should understand, as soon as 
possible, the opinion which the goveiiiment enter- 
tained of the nature of our relations to the warring 
parties, and of the propriety or expediency of our tak- 
ing a side, or remaining neuter. The arrangements 
of our dierchants could not but be very differently 
affected by the one hypothesis or the other ; and it 
would necessarily have been very detrimental and 
perplexing to them to have been left in uncertainty. 
It is not requisite to say, how much our agriculture 
and other interests would hax^e been likely to have 
suffered by embM-rassments to our merchants. 

The idea of its having been incumbent on the go- 
vernment to delay the measure for the arrival of the 
minister of the French republic, is as absurd as it is 
JbumiilatiiQg^. Did the executive stand in need of 
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the logic ol a toteign agent to enligfaten it as to the 
duties or interests of the nation? or was it boond to 
ask his consent to a step which appeared to itself 
consistent with the former, and conducive to the 
latter? 

The sense of ouf treaties was to be learnt from 
the instruments themselves. It was not difficult to 
pronounce beforehand, that we had a greater interest 
in the preservation of peace, than in any advantages 
with which France might tempt our participation in 
the war. Commercial privileges were all that she 
could oiTer of real value in our estimation, and a 
carte blanche on this head, would have been an inad- 
equate i-ecompense for renouncing peace, and comr 
mitting oinselves voluntarily to the chances of so 
precarious and perilous a war. Besides, if the privi* 
leges which might have been conceded were not 
founded in a real permanent mutual interest, of what 
value would be the treaty that should concede them? 
Ought not the calculation, in such case, to be upon a 
speedy resumption of them, with perhaps a quarr^ as 
the pretext ? On the other hand, may we not trust 
that commercial privileges which are truly founded 
in mutual interest, will grow out of that interest ; 
without the necessity of giving a premium for them 
at the expense of our peace? 

To what purpose then was the executive to have 
waited for the arrival of the minister? was it to gi\^ 
opportunity to contentious discussions ; to intrig^uing 
machinations ; to the clamours of a faction won to a 
foreign interest ? * 

Whether the declaration of neutrality, issued up- 
on or without the requisition of any of the bellige- 
rent powers, can only be known to their respective 
ministers^ and to the proper officers of oar goy>em' 
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^H ment. Eat if it be true, that it issued witliout aity 
^H such requisitiQD, it is an additioual iadication ol the 
^H wistloin of the measure. 

^H It is of iimch importance to the end of preserving 

^H peac e^ t h a t the bel 1 iger en t na I io n sh o u Id be t horou ^]v- 
^H ly convinced of the sincerity of our intentions to ob- 
^H serve the neutrality we profess ; and it cannot fail to 
^M have weight in producing this conviction > that the 
^^ deolarationof it was a spontaneous act ; not stimulat- 
^P cd by any requisition on the part of either of them ; 
but proceeding purely from out own view of our duty 
and interest 

It was not sui^ly necessary for the government to 
Tvait for such a requisition ; while there were advan- 
tages, and no disadvantages, in anticipation* The 
tenefit of an early notification to our merchants, con- 
spired \rith the consideration just mentioned to re- 
commend the course which was pursued. 

If, ill addition to the rest, the early raanlfestalioii 
of the views of the goveriiment has had any effect in 
fixing the public opinion on the anljjectjUnd in coun* 
teracling the success of the efforts, which it was to 
be foreseen would be made to distract and disunite, 
this alone would be a great rccomniendalion of the 
policy of having suffered no delay to intervene. 

What has been already said in this and in pi-ece* 
ding papers, affords a full answer to the suggestion, 
that the proclamation was unnecessary. It would be 
a waste of time to add more- 

But there has been a criticism several times- repeat- 
ed, which may deserve a moment's attention- It haa 
been urged, that the proclamation ought to have con- 
tained some reference to our ti'ealies, and that the 
generality of the promise to ol>serve a conduct/r i^^///- 
ly and impardul towards the belligerent powers, ought 
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to have been qualified with expressions equivalent 
to these, " as far as may consist with the treaties of 
" the U/uted States.'^ 

The insertion of such a clause would have entire- 
ly defeated the object of the proclamation, by ren- 
dering the intention of the government equivocal. 
That object was to assure the powers at war, and 
our own citizens, that in the opinion of the execu- 
tive, it was consistent with the duty and interest of 
the nation to observe neutrality, and that it was in- 
tended to pursue a conduct corresponding with that 
opinion. Words equivalent to those contended for, 
would have rendered the other part of the declara- 
tion nugatory; by leaving it uncertain^ whether the 
executive did or did not believe a state of netitrality to 
be consistent with our treaties. Neither foreign pow- 
ers, nor our own citizens, would have been able to 
have drawn any conclusion from the proclamation, 
and both would have had a right to consider it as a 
mere equivocation. 

By not inserting any such ambiguous expressions, 
the proclamation was susceptible of an intelligible 
and proper construction. While it denoted, on the 
one hand, that in the judgment of the executive, 
there was nothing in our treaties obliging us to be- 
come a party in the war^ it left it to be expected, on 
the other, that all stipulations compatible with neu- 
trality, according to the laws and usages of nations^ 
would be enforced. It follows, that the proclama^ 
tion was, in this particular, exactly what it ought to 
have been. 

The words, " make known the disposition of the 
" United Stales," have also given a pretext for 
cavil. It has been asked, how couH the president 
undertake to declare the disposition of the United 
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States ? The people, for aught he knew, may have a 
very different sentiment. Thus a conformity with 
republican propriety and modesty, is turned into a 
topic of accusation. 

Had the president announced his own disposition, 
lie would have been chargeable with egotism, if not 
presumption. The constitutional organ of inter- 
course between the United States and foreign na- 
tions , whenever he speaks to tKem, it is in that ca- 
pacity ; it is in the name, and on the behalf of the 
United States. It must therefore be with greater 
propriety, that he speaks of their disposition, than of 
Ms own. 

It is easy to imagine, that occasions frequently 
occur in the communications to foreign governments 
and foreign agents, which render it necessary to 
speak of the friendship or /rzVnrf/y disposition of the 
United States, of their disposition to cultivate har- 
mony and good understanding, to reciprocate neigh- 
bourly offices, and the like. It is usual, for example, 
when public ministers are received, for some compli- 
mentary expressions to be interchanged. It is pre- 
sumable, that the late reception of the French mi- 
nister did not pass, without some assurance on the 
part of the president, of the friendly disposition of 
the United States towards France. Admitting it to 
have happened, would it be deemed an improper ar- 
rogation? If not, why was it more so, to declare the 
disposition of the United States to observe a neutra- 
lity in the existing war? 

In all such cases, nothing more is to be under- 
stood, than an official expression of the political dis- 
position of the nation, inferred from its political re- 
lations, obligations, and interests. It is never to be 
supposed, that the expression is meant to convey the 
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precise state of the individual sentiments or opinions 
of the great mass of the pec^e. 

Kings and princes speak of their own dispositions. 
The magistrates of republics, of the dispositions d 
their nations* The president, therefore, has evi- 
dently used the style adapted to his situation, and 
the criticism upon it is plainly a cavil. 

PACIFICUS. 
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